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z | Co whom Lands forfeited, under a 
Mortgage, ſhail belong, 


FHAREAT doubts were fc formerly entor- 
G tained, when a mortgage was made 
upon condition, that if the mortgagor, at a 
certain time, paid a certain ſum to the mort- 
gagee, his heirs, executors, or admuniſtrators, 
then the mortgagor ſhould re-enter, and the 
day paſſed without payment, and the mort- 
gagee died, whether the money ſhould be 
paid to the heir or executor of the mortgagee? 
And a diſtinction was taken between caſes, * Eq. Ca. 


i Abr. 326. 
where there appeared to be a bond for pay- Pl. , . 


Vid, Hard; 
467. . 


ment of the money, and the condition of the 1 = Ga, 1 


redemption was upon payment to the execu- 5 

tors without naming the heir: and thoſe 

where the mortgage was in fee, and there was 
neither bond nor covenant for payment, or Fugen 
vrhere the condition of redemption was, upon ; Rep, Ch, 
payment to the heir or executor, or heirs and 


Vor, II, 1 aſſigns 


"rongh-v. 
Baker et al. 
1 Ch. Ca. 


Infra, 302. 
: Wynne Vs 
Littleton, 


Turner v. 
Turner, 


2 Rep. . 


„ 
Turner v. 
Ge, 
Ibid. 242. 


. 1 Vern. 


170. 


2 Ch. Rep, 88. 


| Thorn bo- 


283. 


2 Ch. 1 ng 


220. 9 5 
2 Vent. 348. 
. Hard 467. 
Canning . 
| Hicks, | 
2 Ch, Ca, 


187. N 


2 Ch. . | 
51, 32. 


aſſigns of the mortgagee, and there was no 
deficiency of aſſets to pay creditors. For, in 
the latter caſes, the money was decreed to 
the heir, in the former to the executor; be- 


ſonal into real. 
have conſidered contracts on mortgages as 
merely perſonal, it hath been ſettled other- 
wiſe ; and now it is a rule, in all caſes, that 

the mortgage money ſhall be deemed part of 
the perſonal eſtate, and belong to the execu- 

tor or adminiſtrator, unleſs an intention be 
declared by the mortgagee, or it appears | 
evidently, from his conduct, that it ſhould *! 
not be ſo conſidered ; as if he forecloſe or ob- « 
rain a releaſe of the equity of redemption, | 
and get actual Daene of the WS „ 


1 
%%% » 


cauſe, upon theſe circumſtances, the Court 
determined whether' the mortgagee meant to 
change the nature of his property, from per- 
But, ſince courts of equity 


ne ＋ 15 : hin 0 lent B Fry upon. a 
mortgage by leaſe and releaſe, and it was 
agreed, by a ſeparate. indenture, that if B 
” ſhould, during his life, pay G his heirs, exe- 
cutors, adminiſtrators, or aſſigns, 301. by 
half-yearly payments, at Zady-day and Mi- 
| chaelmas; and if the heirs of C ſhould, Ml 
within ſix months after his death, pay to B, 
his heirs, executors, adminiſtrators, and Mi 
aſſigns, the ſaid ſum of 500 J. then, the leaſe ⁶ 

| Vee „ and: 
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| and' releaſe to ceaſe and be void. B died, 
leaving other aſſets, and, default having 


been made in payment, and the premiſes be- 
ing thereby forfeited, the mortgaged lands 
deſcended to his ſon. On a bill exhibited 


for redemption, the principal queſtion was, 
| whether the mortgage-money ſhould be paid 


to the heir, or to the perſonal repreſentative ? 
And it way, decreed that it ſhould be paid to 


the latter becauſe the reaſon of the com- 
mon law, in theſe caſes, ought to be follow- 


ed, in equity, as nearly as mie be. And, 
at common law, if conditions or defeazances 


of mortgages were ſo; penned as to make no 
mention either of heirs or executors, the 
8 money ought to be paid to the executors ; 
WM for it came out of the perſonal eſtate, and, 
WT therefore, ought to return thither again; it 
being equitable, zhat the ſatisfaction ſhould ac- 


crue to that fund which ſuſtained the leſs. But | 
where the defeazance appointed the money 


to be paid to the heirs or executors, diſ- 


junctively, if the mortgagor paid the money 
preciſely at the day, n Night elect to pay 


it to either of them; for that would have 


been a performance of the condition, which 


was all he had to do. But, when the pre- 


ciſe day was paſſed and the mortgage for- 
feited, all election was gone in law; for, 
in law, there was no redemption. And 
3 when 


049 


when the caſe was reduced to an equity of 
redemption, it would be perfectly againſt 


equity to revive the election of the mort- 


gagor ; becauſe that would only tend to a 
delay of the payment of the money as long 
as he pleaſed, and end in compoſitions to 
pay the money into that hand which would 
uſe him beſt. And, to ſay that the election 
| ſhould be in the Court, would be to place 
an arbitrary power therein, which would 
tend to the inconvenience of the ſubje&; 
fince no man could ſafely pay the money, 
in ſuch caſes, without a ſuit in equity. And 
therefore, ſince there ought to be a certain 
rule, a better could not be choſen, than 
to come as near as might be to the rule 
and reaſon of the common law; and as 
the law always gave the money to the exe- 
cutor, where no perſon was named or 
where the election to pay, either to the 
heir or executor, was gone and forfeited in | 
law (in which latter caſe, it was the ſame as 
if neither heir or executor had been named | 
in the condition) ſo equity, following the 
rules of the common law, ought to give it 
do the executor. For, in natural juſtice and 9 
5 equity, the principal right of the mortgagee SC... 
was to his money, and his right to the land i 
was only as a depoſit or pledge for it; there- 1 
fore, the money ought to be paid to the pro- 1 
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per hand that the mortgagee had appointed 


receiver of it, which was his executor, And 
then the heir, who was only a truſtee to 
keep the pledge, ought to deliver it back to 
the mortgagor 3 for, though the heir had the 
uſe and benefit of the land, until redeemed, 


yet he had it only as a pledge ; conſequent- 
ly, was a truſtee to reſtore it when the money 


was paid to the preper hand ; and the heir 
himſelf, though he was proper to keep the 


pledge, being land, yet was not proper to 
receive the money, being purely perſonal. 
Nor was it hard that the heir ſhould part 
with the land, without having the money 
f 7 that came in lieu of it, becauſe the money 
Mm | was originally Parted with from the perſonal | 
I F” | | eſtate, and would have immediately come 


into the hands of the executor, had it not 


been placed out in real ſecurity ; and the 


right to receive a ſum of money, the pay- 


ment of which was a perſonal duty inde- 


pendent of the condition of the mortgage- 


vid. ſupra, 


deed, ought always to be certain, not va- 


riable upon circumſtances. ” Therefore it 


was not material, in this caſe, that the per- 


ſonal repreſentative had aſſets without this 
money; for aſſets or not aſſets was not the | 
meaſure of juſtice to executor or adminiſtra- 


tor, but ſerved only as a pretence to favour 
the heir, who either ought to have the mo- 


31 . ney. 


yet it was ſtrong enough without it. 
caſe, a diſtinction was taken between a 
mortgage, and an abſolute conveyance with 
a collateral agreement to reconvey upon re- 
payment of the purchaſe- money; and the 


looked upon as part of the perſonal eſtate, 
unleſs the mortgagor, in his life-time, or by 
his laſt will, did otherwiſe declare and diſ- EY 


(5s ) 


ney, if there were no aſſets, or ought not to 


have it, although there were, For the ſame 
reaſon it was not material, that there want- 
ed the circumſtance of a perſonal covenant 


from the mortgagor to pay the money; for 
though the caſe of the adminiſtrator of the 


mortgagee would have been ſtronger with it, 
In this 


Court ſaid, that all mortgages ought to be 


; poſe of the ſame. 


Teer 0 eaſe, 
2 Vent. * 


S0, where A mortgage was made in fee, 


% of the mort - ; 
gagee, which heir at law had been paid the 


and deſcended to the heir at law 


money ten years before application made for 


Sir Thomas 


* vent. 3 $I. | 


it, by the perſenal repreſentative of the mort- 
gagee ; on the latter exhibiting his bill, he 
15 a decree for it, but without intereſt. | 


And if the mortgage be in fee, condi- 
tioned, that the mortgagor ſhall pay the 
money to the mortgagee, his heirs, execu- 
tors, adminiſtrators, or aſſigns; and the 
ie 


Ch 


mortgagee die before the mortgage . 
ed, in conſequence of which, the mortgagor 
has his election to pay the money to either; 
3 yet it will belong to the executor. - 


And if there be ſeveral executors, any or 
either of them may, before probate of the 
will as well as after, receive, and give a good 
diſcharge for the money. 


1 


are eee for his e executors. 


a 


I cxecutor, was held not to bar him of money 
1 due on mortgage. I hus, where a mortgagee 
in fee, after deviſing ſeveral legacies, gave 
1001. to his executor, expreſsly willing, that he 
Daoud not be paid until after his debts and other 

= legacies were diſcharged; it was argued, in fa- 


So, in all mortgages. in fee, a man's heirs | 


The bequeſt of a ſpecific legacy to the 


Auſtin v. 


Dodwelll, 


1 Eq. Ca. 
Abr. 319. 


: * 
Canning v. 
Hick 85 


2 Ca. Ch. 


a 
Sc. x Verne 
412. 


Sed wid. 
14 Geo. 2 
C. 20. 1. 9. 


| 3 5 B vour of the heir at law, that it Was 4 necel< | 


F fſameas if he had expreſsly deviſed the 1001/7. 


== out of the reſidue of his eſtate, after his debts 
and legacies paid; from which it might be 
ſtrongly inferred, he meant no more than 


ſary implication that the exccutor ſhould 
have no more than the 100 J.; for it was the 


that ſum, and not the whole reſidue. But 
the Court decreed againſt the heir, 3 
B 4 And, 


Ellis YN, 
GSnavas, 
Supra, 178. 

2 Ch. Ca. 50. 
Canning v. 
Hicks, ſupra, 
298. 


A | (+ 8 ) 


And, if the mortgagor doth not redeem, 


_ 


the adminiſtrator ſhall have the land. Thus, 


where the mortgage was forfeited, the heir 


in poſſeſſion by deſcent, no want of aſſets, 
and the mortgagor did not offer to redeem ; ; 
the heir of the mortgagee was decreed to 


convey the lands to his adminiſtrator ; for as 


the money, being part of the perſonal eſtate, 


would have gone to him, ſo would the land, 5 


Which was in lieu thereof, — 


Tabor v. 

Grover, ws | 

2 Vern. 367. 

Sc. I Eq. Ca. 

Abr. 328. 
Woodet al. Ve 


Noſworthy, 


7 cited 2 Vern, 
293. | 


render to the ufe thereof, deviſed it to C, I © 
| who was alſo adminiſtrator de Bonis non to i 
P; then & exhibited his bill againſt X, who 
was heir at law both to P and 7, and who 
claimed this as a real eſtate, it having been 
ſo long ſince forfeited, two deſcents having 
been caſt, more being due thereupon than 
the value of the eſtate, the mortgagor, by 
anſwer, having refufed to redeem and ſub- 
mitted to be forecloſed, and the deviſe by | oh 
'T to the plaintiff being void, at law, for = 
want of a ſurrender to the ule of the will. > 
Bur it was decreed to che plaintiff, as ad- 


So, where a mortgage was made of a 


copyhold by a ſurrender thereof to P, who 
was admitted tenant, and died in 1690, 
leaving T, her ſon and heir and executor; 


T entered and was alſo admitted, and after- 


wards, by his will, but without any ſur- © i 


miniſtrator 


« T3 2 1 
winiſtrator de Bonis non to P; and the de- 
cree was affirmed upon appeal, there be- 


eig. 


being forfeited, releaſes to the heir of the 


gage be of ſo ancient a date, as in the ordi- 
nary courſe of the court, it be not redeem - 


ſonal eſtate. 


1 And, where chere was s huſband and wiſe, 


band, as adminiſtrator to his wife, claimed 
IF title to the copyhold, being a mortgage, 
and ſo part of his wife's perſonal eſtate : it 
was decreed to him againſt the heir at law, 
although the latter had been admitted, 


#6 a mortgage of an 1 to a 
citizen of London, hath been held to be part 


Although a mortgagor, the mortgage 


mortgagee in fee, yet the adminiſtrator ſhall 

have the benefit of that eſtate, even though 
there be no debts. And ſo it is in caſe a 
mortgagor be forecloſed, or that the mort- 


i copyhold, died 5 iſſue, which iſſue 
was admitted and died, and then the huſ- 


= ing no forecloſure nor releaſe of the equity 
= . of redemption, in the life-time of the n mort- 


2 Vern. 193. 


able; for, in caſe the mortgagee be not affually 
in poſſeſſion, it will be looked pon to be per- 


Turner v. | 
. 2 


1 1 Ch, Ca . 


of 


® > 
- of his Stig eſtate, and divided . 


( 10 ) 


to the cuſtom, _ 
iS 


0 if the poſſeſſor of the eſtate appre- 
bends himſelf to hold it in fee, his intereſt © 
will not be conſidered as perſonal, againſt 
his evident intention. As, if a mortgaged 


eſtate be ſold by the mortgagee, to a third 


perſon, who means to realize, but is de- 
ceived in his purchaſe ; the money paid by 
him will, on repayment, go as the eſtate 


would have done. For, in this caſe, the 


intention of the vendee is to alter the nature 


of his property, and to inveſt his perſonal 


eſtate in the purchaſe of land; and therefore 
the Court will conſider it as land, when, by 
an ere his intent would otherwiſe be 


; fruſtrated, 


cotton v Iſles, 
1 Vern. 271. 


Thus 1 in fee entered, 
and, after ſeven years enjoyment, ſold the 
lands abſolutely to J & and his heirs; the 
Court decreed, that the eſtate ſhould not be 
looked upon to be a mortgage, in the hands 


of IS, fo as to make it part of his perſonal 


Martinez dom, 


Weſton v. 
Mowlin, 
2 Burr. 969. 


eſtate, but ſnould be deemed real e 


| for the benefit of als heir. 
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So, if it appears to be the intention of the 
' mortgagee, that the mortgage ſhould paßt, | 
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a. "of an 4 
by deviſe, as a real eſlate, 4 executor i 


| not be entitled. * 


1 * 


gage in fee of lands in F, deviſed his mort- 
gages to his two daughters, their executors, 
and adminiſtrators, and his lands in F, upon 
which he had entered upon forfeiture of the 
mortgage, to them and their heirs; M, one 
of the daughters, dying without iſſue, 7-her 
huſband and adminiſtrator, claimed a moiety 
of the lands in F, as part of his. wife's perſo- 
nal eſtate, it being a mortgage not forecloſed, 
or the equity of redemption releaſed. But it 
was held, that, although ic was a mortgage, 
as between the mortgagor and mortgagee, 
yet the teſtator's intent was, that it ſhould | 
paſs to his daughters, as a real eſtate to them 


and their heirs, and not as part of his perſo- 


nal eſtate; and that M, the wife of H, being 
dead without iſſue, it deſcended. and went to 
her ſiſters, as her heirs at law; and that H, as 


2X adminiſtrator to his wife, ought not to have 


any part thereof as perſonal eſtate, 


Eut where a mortgage was deviſed as real 
eſtate, after a decree of forecloſure ii, 
it was held to be perſonal eſtate for payment 
of debts, if aſſets tell ſhort, though con- 


ſidered 


0 As, where the teſtator, having ſeveral „ e 


* 
mortgages, and among the reſt, a mort- e 40. 
2 Yern. 125 


| p. 
Ch. Prec. 265. 


Garrett v. | 
Evans, Supra. 


| Martin v. 
Weſton, 


2 Burr. 969. 


deviſee. . 


2 it as perſonal property. 


titled to certain copyholds of inheritance, 
fitvated in the manor of Wyke Regis, ſur- 


in poſſeſſion at the time of his death; the 
money was not paid according to the condi- 
tion of the ſurrender, and the equity of 7 
redemption of the eſtate was not forecloſed | 9 
or releaſed during the life of V. But , 
ſurrendered the eſtate, and divers other 
copyholds in the ſaid manor, and after de- 


9 eſtimationem duodecim acras, &c. &c. 
non totum ſtatum jus titulum intereſſe clam? 


et demand', quæcunque prædict W, tam in 
; lege quam in aquitate de, et in præmiſſis 


tu}  * 


fidered as real 'eſtate between deviſor and 


/ - 


But a mortgage will not paſs as FE u det 
a general deſcription, applicable to it in * 
point of locality, if there be other circum- E 
ſtances ſufficient - to ſhew, that the owner 5 


Thus where A B, and R B his wife, en- 


rendered the ſame to Von mortgage, and 
the mortgagee entered thereupon, and was 


ſcribing ſeveral other copyhold eſtates, the 
cla ' paſture de novo incluſum, continen' 


deſcribing the premiſes i in mortgage. Nec 


N 5 


* 


( 33 d 7 

prædict, et qualibet in de parte et parcella 
ad opus et uſum prædicti pro termino 
vitæ ſuæ, et poſt ejus deceſſum, ad opus et 
uſum talis perſonæ ſive perſonarum cui vel 
quibus et pro tali ſtatu ſive ſtatibus qual 
ipſe prædictus IW, per ultimam voluntatem 
ſuam aut per aliquod aliud ſeriptum, &c. 
dabit, deviſabit, limitabit, declarabit ſive 
appunctuabit; et pro defectu talis donationis, 
&c. ad opus et uſum rectorum hæredum 
ipſius in perpetuum ſecundum conſuetu- 
dinem manerii prædicti. Super quo, ad 


iſtam eandem curiam venit prædictus V, 


et cepit de dominis et firmar* prædictis præ- 


miſſa n _— ſurſum reddita cum 


e omnia 7 angel 7 predicts | 
: cum ſuis perti præfato , pro termino vite 
ſux, et poſt ejus deceſſum, tali perſonæ, five 


perſonis cui vel quibus, et pro tali ſtatu ſive 
ſtatibus qual' ipſe prædictus , per ultimam 


voluntatem ſuam, aut per aliquod alium ſcrip- 


tum ſub manu et ſigillo ſuis, dabit, deviſabit, 


&. prout ſuperius limitatur et pro defectu 
inde, rectis hæredibus ipſius V in perpe- 
tuum, ſecundum conſuetudinem manerii 
prædicti: Svsjzcr” tamen ſeparalibus cox- 


" A Derne in quibuſdam copiis rotulorum 


* Y | cur” maner 11 1 pr =d mentunat' quarum ſeperal' 


dar' 


it perſonal eſtate? Et per Lord Mansfield, as 


14) 
dat? funt prout, &c. &c. Afterwards 
made his will, and therein, after a variety 
of deviſes and bequeſts, proceeded thus: 
% And whereas R B, widow, ſtands indebred 
te to me, in a conſiderable ſum of money, Ml 
J do hereby appoint and give her twelve 
ee months time after my death to pay the 
« fame, and do give her 50l. to be allowed 9 3 
« out of the ſame deht,” And then pro- = 

ceeds, lem, ALL my lands, tenements, Ml 
and hereditaments, WITHIN, AND PARCEL or 
THE SAID MANOR OF WYKE REGIS, and alſo 4 
all other my lands, tenements, and heredita- * 
ments, in the County of Dorfet (charged as 
| above-mentioned) I do give and deviſe unto oo 
my fon II M, and unto A his now wife, and 
to the heirs of the body of my ſaid ſon 7, i 
on the body of the ſ. aid A lawfully begotten, « 
and, for default of ſuch iſſue, unto my right = 
heirs for ever. Item, I give and bequeath 1 
to my ſaid fon N M, all my goods and chat- LL 
tels, and perſonal eſtate whatſoever ; he pay- "BF 
ing my Wbt and legacies, and funeral 
expences.“ And one queſtion, neceſſary to 
be decided, was, whether the teſtator meant 
to deviſe this mortgage, as part of his real or 


to the conſtruction of the will of V, if it 
appeared, that the teſtator really meant and 
intended to deyile the mortgaged premiſes as 
land, 
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und, it would then be a deviſe of land; the 


mortgage being forfeited by law, and the 
eſtate in the land become abſolute. But if - 
it appears that the teſtator meant and intend- 
ed it as a bequeſt of money only, then 
it would be conſidered in a Court of Equity, 
as. a ſpecific bequeſt of the money: and a 
Court of Equity would not direct the money 
to be laid out in land, without expreſs words 
in the will to ground ſuch direction upon. 
t ſeems. to me, that the teſtator all along 
underſtood this to be part of his perſonal 

e 006 that he meant to diſpoſe of it as 


ch iro with 4 condition of redemption, and 
| Feſurrender. And in his will, he manifeſtly 
conſidered it as a debt due from Rachel 
 Buckler, and that debt as part of his perſonal | 
eſtate. Though the teſtator has not in his 
will mentioned this eſtate to be redeemable, 
yet he has done ſo in the ſurreuder to the uſe 
of his will; he furrenders it as liable to a 


We ER | 1 8 . | 3 =_—_— 
condition in equity (for at law it was be- 
come abſolute) and there had not run above 


eight or nine years upon this mortgage, when 
he made this ſurrender; ſo that he appears to 
have made the ſurrender of it, only to ſub- 
ſtantiate his claim upon the eſtate, and upon 
the face of the ſurrender plainly confidered it 
as redeemable. And fo lie did in his will too. 


5 We 


* 


by his will. He ſurrendered it as 


= 


We muſt take it upon the will, that the wi. 


dow B, owed him no other debt but this: 
de non exiſtentibus, et de non apparentibus ea- 


dem eſt ratio. He gives her time to pay it; 
he gives her a ſpecific legacy out of it; he 
gives it as a debt towards payment of his 


debts and legacies: © I give and bequeath 


, Laurence * 5 


Beverley, 


cited 3 Will. 
> 277. 


* 


to my ſon H V, all my goods, chattels, and 
N perſonal eſtate whatſoever, he paying my debts, 
| legacies, and funeral expences.” 
nothing to control this, but the 
words, © all my lands, tenements, and here- 
dlitaments, within, and parcel of the ſaid ma- 


nor, &c.” But his creditors and legatees had 


a right to have it conſidered as perſonal eſtate. 


Aherefore, we all agree in inn « that 
he meant to paſs it as a DEBT:” and there i is 
no colour to imagine, that it could be con- 


| ſidered in a Court of Equity, as a ſpecific 
| bequeſt of money, which ey. would di rect 3 : 


to be laid out in d. 


Andy where money N b 
(to which the executor was legally entitled) 
was articled to be laid out in land, and ſet- 


tled on the iſſue of the marriage, it was by 
Hale, Chief Juſtice, on a ſpecial verdict, 


adjudged to be bound d by the articles, 


0 3 3 1 


And there is 
eneral 


V a mortgage 


17 * 


oa mortgage, and take the mortgage to 
= themſelves jointly, without inſerting in the 


ccd the words 70 be equally divided between 
» | them, and one of them dies; when. the 
4 be | money cones to be paid, the ſurvivor ſhall ; 
not have the whole, but the repreſentative 
b | of him that is dead ſhall have a proportion, 
"IT becauſe, from the nature of the tranſaction, 
me Cour c preſurnes this to be the intention 


= T 1. N. N and 8 lent 2000 J. to 


CE, on Mortgage, 1450 J. whereof was the 


5 noney of N, and it ap ” 
W under both their ſignatures} 


E | mortgage was paid off, then the 14 50 J. 


vich intereſt thereon, was to be re- delivered 
into the hands of S, for 
XX Afcerwards, and before the day of redemp- 


don 5 malle his will, reciting thi 
"XX memorandum, and diſpoſed of ; 


n | tO N, S being deat | 
W furvivorſhip. But, on a bill exhibited by 


his executor, the Court was clearly of opi- 


nion, that by equity, there « oug ght to be no 
* Vor. II. N | fare 


If two * advance a ſum of money a Ver. 252. 


Pune) , and 550 J. the reſidue, the 
0 red, by a note 
8 8 of that the 1450 * 
was delivered by & to M. and that, if the 


uſes of his will. 


the: above 
11s ſhare 
thereby. The lands were redeemed on the 
day, and the whole money and intereſt paid 
nd he claiming it by 


* * ö 


424+ 2 2 — 
- = 
. — F n 
2. ny < * 
—— = 


— — 
2 
Warts 
oa —_ 
W nes bn at 


— 
» 


- 
. e ans 


ed tho ea A OR 


— "aA WC - dit 
— — 8 „ o 


— — 
— 
3 

„ 


1 


CLE 
wo IX * 


— 


* 


- — — 
mw on Bo 5 * 
. — 
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that the note, under the hands of both the 


forecloſe the mortgagor, the mortgaged 


ſhould be ſo divided, © 
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ſurvivorſhip in a caſe of this nature ; and 
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parties, and the will of 8, ſhewed plainly 
that there were a truſt between them, that 
on repayment, each of them was to have his 
money, with intereſt. «+2 = 


And if two perſons, being mortgagees, 


eſtate ſhall be divided between them, becauſe 
their intent is preſumed to havg been, that it 
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CAP. II. 


WF How a Wife is interefied- in her Hul 


band's Eſtate mortgaged, and other 
Waters relative b. 


> Y the common law a married woman Cruiſe on 


) could not, by joining with her huſband Fes 30. 
in any deed or conyeyance whatſoever, bar 


IS herſelf of that portion of her huſband's real 
9 ; property, which the law hath provided for 
her ſupport in caſe ſhe ſurvives him. And 
it was formerly held, that a married woman 3 Rep. 93: a 


Plowd. 373. 


TO—40. 5. 


did not bar herſelf of her right to dower, vid. Glanv. 
; : | by joining her huſband in a fine ; but the id. 133. 
= calc is now altered in that reſpect, as it hath * 
been long ſettled that, if a huſband and 

4 ” | wife | join in levying a fine of the huſband's 
eſtate, the wife is thereby barred from 

# claiming her dower out of the lands which 

ae comprehended in the fine. Becauſe ſhe 
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having nothing in theſe lands in her own 


right, her joining her huſband in a fine, 
could be for no other purpoſe, but to bar 
herſelf of her dower; but a fine levied by 


the huſband alone, does not bar his wife of 


Bs dower. 


1 Inſt. 36. 5. 


Dyer, 358. a. 


A woman may y alſo bar herſelf of her join- 


ture, by joining her huſband in levying a 
fine of it, provided it be made purſuant to 


the ſtatute 27th Hen. 8, and be a good bar 


of dower ; becauſe the wife, by accepting 


ſuch a jointure before marriage, barred her- 
ſelf of her right to dower, ſo that ſhe can 
claim nothing after her huſband's death, but 
her jointure, which ſhe herſelf concurred in 
deſtroying. But, if a jointure be ſettled on 
a woman after marriage (in which caſe it is 
no bar of dower) and ſhe joins her huſband 
in levying a fine of it, this will not prevent 
the wife from ' claiming dower out of any | 


other lands, whereof her huſband was ſeiſed 


during the coverture; becauſe, the jointure 


being no bar of dower, the wife had her a 
election on her huſband's death, either to ac- Mi 
cept of the jointure, or to claim her dower. 1 
And therefore Sir Edward Coke ſays, that a ; 
fine levied of her jointure before her time 
of election, is no bar to her right of ele&- 
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6219 
ing dower, when her time of election does 


And if a married woman join her huſband 
ina fine, it will bar her of any particular in- 
ceereſt ſhe hath in lands comprehended there- 


in, as well as from claiming dower, or a 


= jointure out of thoſe lands. 


Thus, where a man, on his marriage, en- 


Ja warrant of attorney to confeſs judgment 
ME thereon, to be defeazable on the payment 
of 300 J. to his wife, if ſhe ſhould ſurvive 
5 him, and the wife afterwards joined the huſ- 


led ged on the . 


RX folutely bar herſelf of her dower or jointure ; 
= Intereſt therein. 


| 4 BY But in uch caſe, ads. the huſband 


band in a fine of all his lands; it was re- 
= ſolved, that the fine not only bound the wife 
from claiming dower out of the lands, but 
W deſtroyed her intereſt in the judgment. And 
dhe Lord Keeper decreed, that the wife 
XX ſhould procure ſatisfaction to be acknow- 


ſo may ſhe thereby charge or incumber her 


Goodrick v. 
Sherbolt, Pre. 


RE tered into a bond for 600 J. to a truſtee, with Ch. 353, Sc. 
8 by the name of 


Shotbolt v. 
Biſcow, Gilb. 
Rep. Eq. 18. 


= And as a wife may, by levying a fine, ab- 


Dolin Vs 
Coltman, 


= | agr0ed that he ſhould have the redemption 1 Vern. 2944 
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Ibid. 


| Sauthcoat v. 


Manory, 


Cro. Eliz. 744. 


( 22 ) 
of the mortgage; in regard the wife, in con- 
fidence of this agreement, had levied the 


fine, and thereby barred her dower, the huſ- 


band and wife being both living, the Court 


decreed, that after the huſband's deceaſe, the 


wife, in caſe ſhe ſhould happen to ſurvive 


him, ſhould emoy her dower. 


But the huſband having in this caſe mort- 
gaged the eſtate twice more, ſuch agree- 
ment was held fraudulent againſt the ſubſe- 
quent mortgagees, ſo far as it entitled the 
wife to the whole equity of redemption. But, 
notwithſtanding the mortgagees preſſed that 
the decree might only be, that ſhe ſnould 
enjoy her dower notwithſtanding the fine, 3 : 
the Court thought i it unreaſonable to put the 1 = 
. wife to her writ of dower, becauſe they might 7 
\ convey away the eſtate, and ſhe not know 
, againſt whom to bring it; and therefore de- 
creed che dower to hers. : 


"Nowithftunding thats principles, if it 
appears not to have been the intention of 4 
the huſband and wiſe, in levying a fine, to = 

bar the wh 5 Jointure, The. fine vill not af- 1 
fect it. 


Thus abend #7 and R hn wis being Heise 


of lands to them, and the heirs of , did, 
TRY of 3 


8. Ss #308 * 
__F 
Wd 


&. % 

by indenture, bargain and ſell the ſame to P 
in fee, ſubject to a proviſo, that if M, or his 
wife, or the heirs of V, paid 100/. to P at 
a given day, that then it ſhould be lawful to 
them, and to the heirs of V, to enter, and 
to re-have and enjoy, as in their former 
eſtate, this indenture notwithſtanding; and 
that then, after ſuch a payment, this inden- 
ture, and all other fines and aſſurances, to 
be paſſed between the ſaid parties, ſhould be 

do the uſe of / and his heirs (leaving out 
nere the wife); and laſtly, it was agreed 
IX thereby, that all fines and aſſurances, to be 
made between the parties within ſeven years 

following, ſhould be to the uſes, intents, 
IM conditions, grants, and agreements, before 
I therein expreſſed, and to no other uſe, in- 

W teat, and purpoſe, &c. The deed was not 

enrolled. / and R his wife, within ſeven 
IF years, levied a fine, according to that in- 

" denture, to | P. Afterwards I died. His 
wife at the day paid the 100 J. and entered. 
Then one entered by command of the heir 
of V, pretending that by the payment of 
XZ the 100 J. the fine was to the uſe of the heirs 
of , and not to the wife; but reſolved 
unanimouſly, per curiam, that the wife ſhould. 
have an eſtate for life; for ſo was the con- 

dition, and the firſt part of the clauſe ; and 
the other Part of the clauſe, or middle clauſe, 
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Finch, 277. 


Anon. 


66 49 


was not repugnant, but ſtood well with i 
that it ſhould be to the uſe of the huſband 


and his heirs, and did not control the li- 
mitation to the wife for her life; and when 
both clauſes - might, by any conſtruction, 
ſtand, it was to be conſtrued accordingly ; . 
and the laſt clauſe expounded this fully, viz. 
d That all aſſurances ſhould be to all the 
uſes contained in the indenture,” whereof this 
was one; and that if all the clauſes could 
not ſtand rpg the firſt ſhould ſtand ra- 
your! than the laſt, . 


so, where a jointurt was ſettled upon a 
woman, iſſuing out of ſome houſes in Lon- 
don which were burnt down, and ſhe joined 
her huſband in a fine of the houſes, to create 
a long term for raiſing money to rebuild. 
them, upon an agreement that ſhe ſhould. 


| Ekynner, 238. 


have her jointure out of the reſerved rent 


thereof; it was adjudged, that che! fine dd 


not affect the | jointure. 


Solly a. 
Whitefield, 


Again, where £upon a marriage between | 
him and 3, and in conſideration of 50017, 
which ſhe brought as her portion, ſettled an 
annuity of 501. per annum on her during 


her life, iſſuing and to be paid out of ſeve- 


ral lands; A afterwards mortgaged the lands 
to C, and prevailed with B to Join with him 


in 


RE” 
n 
5 N 1 


C 


in a fine of part of the mortgaged premiſes 3 


inn future, and alſo to have the arrears there- 
on reading fome proofs, and producing 


WE nuicy by joining in the fine, the Court de- 


8 of the decree, 
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54 Thus, where an eſtate was purchaſed i in 
truſt for the huſband and wife and their heirs, 


1 and, upon a bill brought by B to have the 
= id annuity, ſettled on her as aforeſaid, paid | 


creed that the annuity ſhould be paid in fu- 
ture, and all Arrears thereof 2 to the time 


© Muck an anſwer in | Chancery by a fame * 
vert, has been adjudged as equal to a fine, 
in eee her truſt e by her mort- 


| = of, it was inſiſted on the pars of A and C, 
that, by the fine, ſhe had extinguiſhed her 
right to the annuity ; but it appearing, up- 


3 deeds, that C had notice of this annuity 3e- 
I Tag his mortgage, and that it was excepted 
in the mortgage, and that it was never in- 
b | tended that ſhe ſhould extinguiſh this an- 


An ony. 
yy «4k. 


and the huſband and wife joined in a mort- 


_X 22ge to the vendor, to ſecure 5007. part of 


che purchaſe money; the mortgagee brought 
32 bill of forecloſure, and the huſband and 


= | wife put in a joint anſwer z the huſband died, 


and a motion was made for the wife, that 


the 
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It vid. 
Palmer v. 


ſupra, 


Sc. Pre. Ch. 


the might amend her anſwer, put in by coer- 


es) 


cion during coverture, and ſhe infiſted on 
the mortgage not being obligatory on her, 
becauſe no fine was levied; ſed per Lord 


Chancellor, I.ſhall not grant this motion; 


for though the mortgage is inſufficient at 


law, I ſhall conſider it as a good mortgage, 


ſince the' wife does not pretend ſhe was any 
ways impoſed on; and an anſwer in this 


Court has been adjudged equal to a fine, 


Palmes . 
_ Danby, 
Fre. Ch. 137. 


Bertue & Stile, 
cited 1 Ch. 


Ca. 271 


Danby, 


137. 


; One queſtion, in the caſe of Palmes v. 


Danby, was, whether a dowreſs had a right to 
redeem a mortgage? And the Lord Keeper 
declared his opinion to be, that ſhe had, 
paying her portion of the mortgage-money, 
and to hold over for the reſt ; and he diſ- 
tinguiſhed this from Lady Radnor's caſe, be- 


cauſe there was a ſatisfied term, and the huſ- 


band had a power to bar her by aſſigning it 


over ; but here it was only a mortgage, and 
againſt the heir. 


C 


paid, with intereſt; for, as ſhe is entitled to 
hold the lands diſcharged from incum- 
brances, ſhe ought to be reimburſed the 
money ſhe pays to ſet her eſtate free, and 

| in 


gaged, ſhe, paying the mortgage, ſhall hold Mm 
over, till ſhe and her executor ſhall be re- 1 


in che condition in anden it ought * to have 
been. : i Leda os (RON 


And the law is che ſame, although the ſet- 
tlement be upon articles only. Therefore, 


nized upon him and her, and the heirs of his 


body by her. He died before the ſettle- 


and, although it was objected, that the ar- 


creed againſt the heir at law of the huſband, 


and alſo that the plaintiff ſhould redeem 


and hold for her life, and her executors 


ſhould detain the land, until the money, that 


ment made in purſuance thereof, the lands 
being mortgaged to one who had no notice 
of the articles. After his deceaſe, the plain- 
WM tif exhibited her bill to have them executed; 


Haymer v. 
Haymer, 


2 Vent. 343. 


where the late huſband of the plaintiff en- 
tered into articles with her, whereby it was 
agreed, that certain of his lands ſhould be 
ſettled before the marriage (which was then 
intended between them) ſhould be folem- 


7 | ticles being to make the ſettlement before . 
1 marriage, the plaintiff” s marrying before it 
bas done, was a waiver of the benefit of 
| them, and (the plaintiff being the ſole party 
IF with whom they were made) a releaſe in 
6 law; yet an execution of the articles was de- 


1 ſhe e had lain out upon the redempuon, was 
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Where ? 


„ 

Where a mortgagee lends more money 
on his old ſecurity, without notice of a ſet- 
tlement intervening, he ſhall be allowed it; 
for, the legal eſtate being in him, he may 
protect himſelf thereby againſt a jointreſs, in i 
like manner as he might againſt any other i 
perſon, whoſe claim had no baſis except = | 
what was founded on an equity. 15 1 
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NN Thus, where tenant in tail demiſed his 5 = 
1 Ch. Ca. 229. lands for 99 years, by way of mortgage, 
and afterwards married, and, in confidera- ⁵ 
tion thereof, and of 5007. portion, fuffered | 
a recovery to enable him to ſettle a jointure, | 

and then took up more money from the 

mortgagee upon the former ſecurity. The 
Jointreſs was plaintiff, and the queſtion was, 
Whether the defendant ſhould be allowed the 
= money lent after the recovery and marriage? 8 
wal And the Court declared that, if the de- 3 
f fendant had no notice of the jointure when 
he lent the new money, he muſt be al- = 
8 lowed it. = 
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4 — And a fettlement of mortgaged premiſes, 
made after marriage, if merely voluntary, is Wl 
void againſt a ſecond eee although M7 

he hath notice thereof. = 


Thus, 


(29 


Thus, where a man who had ende 
his eſtate, married, and, after marriage, made 


his wife, which was recited to be in conſi- 
deration of a portion paid, and then mort- 


1 brought her bill to be let into her jointure, 
on payment of one third of the money due 


a ſettlement of the mortgaged eſtate upon 


Gardiner v. 
Painter, Sel, 
Ca. Ch. 66. 


gaged it a ſecond time; he dying, ſhe 


on the firſt mortgage, without being obliged | 


do redeem the ſecond mortgagee, whom ſhe. 
charged as having had notice of the jointure. 
It appeared that the ſecond mortgagee had 
notice of the jointure, at the time of the 
mortgage; that there were no articles pre- 
vious to the ſettlement ; and no money was 
proved to be paid after marriage. And it 
Vas decreed, at the Rolls, that ſhe ſhould 
not be let into her jointure, without redeem- 
2 5 ing both; which decree was n on ap- | 


= pes to the nancellor. 
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1 | 

. 1 * El 2 


®. 
e 
* > 42 a Hughes 


= where the plaintiff's huſband, before mar- 
= riage, gave her a bond to leave her 1000 J. 


leaving a frechold and copyhold es all 


=— 4 i beigg a 3 by bond given 
before marriage, ſhall redeem her huſband's 
E | eſtate mortgaged ; and the eſtates being part 
WE copyhold will not alter the caſe, Thus, 


tik ſhe ſurvived him, and the ſame day mar- 
ried her, and ſome years after died inteſtate, 


Acton . 
Acton, Pre. 
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Howard v. 


Harris, 


x Vern. 191. 


Sc. ſupra, 
Howell wv. 


— 


Price, Gilb. 
Eq. 106. 
4 Chis Ca. 100. 
1 E, C3, Abr. 
315 * 


miniſtration, but the perſonal eſtate not be- 


168 80 


in mortgage. The plaintiff took out ad- 


ing near ſufficient to pay the bond, ſhe 


brought her bill againſt the heir and mort- 


gagee to redeem, and be let in to have ſatiſ- 


faction of her bond. The defendant, the 


heir, urged, that by the marriage, the bond 
became void in law, and could not be main- 


d.eained in equity, eſpecially againſt him, who 
was chargeable only, in ſuch caſe, by being 
and that, although it 
| ſhould be ſupported as a marriage agree- Ml 
ment in writing, yet it could only, charge 
the perſonal eſtate, and could not affect the 
copyhold. Sed pen curiam: if the bond were 
executed (which, being doubtful, was or- 
dered to be tried) the Court would ſupport 
it as a bond, and the freehold and copyhold 
being mortgaged together, the en 


particularly named; 


ſhouid redeem von, 


A} ointreſs 3 of part of an eſtate mortgaged, 
But if a 


jointreſs, after. marriage, joins with her huſ- 


is entitled to redeem the whole. 


band in a fine, and mortgages 'the land, 


and then the huſband dies, there her land 
| - charged, and ſhe ſhall pay her part 8 


wards diſincumbering of it. 
caſe, her executors 
land until latisfied thereout; 


And, in that 


"becauſe ſhe 
herſelf 


ſhall. not hold the 


bl | herſelf concurred in the carrying on the 


= charge, and therefore muſt Join in diſ- 
= burſing of it according to the value of her 
WA intereſt, which is eſtimated at the rate of 


, 5 one third of the principal; and the jointreſs, 


= unleſs the redeem, muſt Te down the 
| intereſt. e 
. 


= | 11 a huſband lends out money on mortgage 


in the name of himſelf and his wife, and 


mien dies, the wife is entitled to the ſur- 


adebts and legacies in caſe of his real eſtate, 


= which by his will was made liable thereto; 


vivorſhip, if there are aſſets ſufficient to pay 
Lo | their debts without this money ; for, in this 
—_ caſe, the wife is in the nature of a joint pur- 
chaſer. Thus, where G's perſonal eſtate was Chriſt's Hoſp, 
decreed to be applied to the payment of "ve a, 


- Budgin 


- Vern. Gp. | 


and his widow and executrix, now the wife 
= | of the defendant B, upon the account before 


x the Maſter, inſiſted, that ſeveral mortgages 
and bonds for money lent by her huſband, 
being taken in the name of the huſband 

and wife, ſhe- was entitled thereto as ſur- 
vivor, and that the ſame ought not to be 


brought into the actount as part of the per- 


chat the wife was but in nature of a truſtee, 
2 the money being the huſband's, which if 


4 ye 


ſonal eſtate: the Maſter having ſtated that 
matter ſpecially, 1t was inſiſted op the heirs, 


he 
Wes 
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Lady Rad- 
eee Cale, 
"xe. Cit. 65. 


e. i Ver» 
non, 356. 
2 Ch. Ca. 172, 
and in Eq. 

Ca. Abr. 219. 
by the name 


. 
paid in the life-time of the huſband, would 


| have fallen into his perſonal eſtate again, 


and he would not have been accountable to 


the wife; and that if this ſhould not be 


liable to debts, the huſband, by joining his 


wife in the ſecurity, might defraud all his 


creditors : but the Court decreed in favour 


Gutely v. 
Quarrel, cited 


in the laſt caſe. 


of che defendant, * the heir at 1 


0 But in the caſe 4 1 hs 8 
and wife being joined in the ſecurity, would 


not avail her agank them, 


Brown Ve | 
__ Gibbs, 


Prec. Ch. 97. 


Mich. 1699. 


: It was held, in the caſe of eee Gibbs, 
that a truſt- term ſhould not be removed out 


of the way of a dowreſs, even to let her 


I claim in againſt an heir at law; and this de- 


Wray v. 
Williams, 


151. Sc. 


1 Will. 157. 
28 June 1700. 


Mich. 1694. 


whereof there was a term for 99 years ſtand- 
- 


"7 


termination was confirmed upon the firſt = 
hearing of the caſe of Wray v. Williems, - 
wherein this point came again under conſi- 
deration, upon a claim ſet up by a dowreſs 
againſt the deviſee of her huſband, who de- 
fended himſelf by a truſt-term, created ori- 
ginally to defend a purchaſer. The reſolu- 
tions in both theſe caſes were founded upon 
the determination in Lady Radnor's caſe, 
which was very different in its circum- : 
ſtances; that being the caſe of a purchaſer, 


for valuable conſideration of an eſtate, 


( 33 ) 


7 yeral truſts, and afterwards to attend the in- 
F heritance; by. aſſigning over of which, the 
= buſband had a power to bar his wife of dower; 
BY and which ſtep he bad Ken to ſecure the 
MM purchaſer. 


ter of whom was a mere volunteer) againſt 


in law (eſpecially where the contrary was 


ing out, created for the performance of ſes 


of Bodmin VV, 
Vanderben- 
dy, Sc. Show. 
Parl. Ca. 63. 
et vid. Hill 
v. Adams, 
2 Atk. 208. 


. But the ne of theſe Acid; in 10 
3 vour of the heir at law and deviſee (the lat 


a dowreſs, whoſe title is particularly favoured 


bield reſpecting a jointreſs, who was conſi- 


dered as a purchaſer) could not long eſcape 
che obſervation of the court; more eſpe- 


RE cially, as they were made expreſsly upon the 
authority of a caſe, the circumſtances of 
g = which were totally different. Accordingly, 


chis doctrine was reviſed, and the contrary 


= prtermined.) ina ſeries of enim. 5 


3 Thus, is; hea of ee Hitchin, 
where H, the plaintiff's grandfather, made a 
wortgage for 300 years (which was ſatisfied, 
and after his death, aſſigned to & his relict, 


3 will, and thereby deviſed lands to his wife L, 


but did not mention the deviſe to be in ſatiſ- 
Vox. II. D faction 


Hitchin v. 
Hitchin, 
Pre. Ch. 133» 
Mich. 1700. 
Sc. 7 Vern. 
40 %h%⅕Ôr 5 


ho was entitled to dower of his eſtate) and 
then died, leaving the plaintiff's father his 
on and heir; who being indebted, made his 
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have been 
; determined 


( 344 ) 


| faction of her dower, and deviſed the reſidue 


do be relieved againſt the recovery, and ſhe 


Banks . 
Sutton, 
2 Will. 632. 


of his eſtates unto his executors until his 
debts paid. L brought her writ of dower 
and recovered; then the heir brought his bill 


brought her bill for a diſcovery and to ſet the 
term out of the way; and it was decreed, 
that the dowreſs ſhould be relieved againit a 


| fatisfied 1 term. 


| The caſe of a. ſatisfied or unſatisfied 


mortgage term, ſeems to differ only in this; 
that in the one, the Court gives the dowreſs 


relief abſolutely, in the other, upon terms of 


keeping down a third of the intereſt, or pay- 
ing 4 third of th e pri ncipal : bu: as to the 


Williams v. 


Wray, 


1 Wull: 137. 


Hill. 1710. 


Hyford v. 


Hyford, 


. 


Abr. 219. 5. 
Eaſter 1710. 
Sed vid. 


2 Will. 639. 
where this 


caſe is ſaid to 


in Hater 1711. 


mortgagee, the dowreſs muſt pay the whole 
money, and hold over for the reſidue. 


This latter reſolution, as to truſt terms, 
was farther ſettled, upon a bill of review 
brought upon the caſe of Williams v. Wray, 
in which Lord Keeper Wright's decree was 


reverſed; and alſo in the caſe of Hyford v. 


Hyford ; both of which reſolutions were made 


by Lord Keeper Harcourt, and firmly eſta- 
: dne the law, that 4 dowreſs having re- 
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covered at law, a truſt- term fet up od 10. 


hand i in ber we in eg. 


80 


188 


808 1 in the caſe of Dudley v. Dudley, it was Dudley v. 


Dudle | 
held, that a truſt term, attending upon the Pre. CB. 241. 


inheritance, ſhould be removed in favour C. Abd. 


It el 219. 5. 
of a dowrels againſt an heir at law, . 


But a wife is not be to dower, out of : e 606, 
the equity of redemption of a mortgage in 334 5 g 
fee. 

This diſtinction between a mortgage ih fee 9 
and a mortgage for a term of years, appears 2 Atk. 326. 
to have taken its riſe from the equity of re- 
demption of the former having been conſi- 
dered as analogous to a pure truſt; of which 
it was formerly, and is now generally under- 
ſtood, dower cannot be; as well becauſe, in 
ſuch caſe, there is no ſeiſin by the huſband, 
8 which, at law, is neceſſary to conſummate 
= the title of ddwer in the wife, as that, by the 
2 | preamble to the ſtatute of uſes, it was recited, 
chat, by means of uſes, the wife was defeated 
„ oc her dower, from whence it appeared, that 
s the wife of ceſtui que v/e was not dowable at 
1. HE common law; and if fo, then the concluſion 
je  necefiarily followed, that as an uſe at com- 
a-mon law was the fame as a truſt ſince the 
ſtatute, the wife could no more be endowed 

= of a truſt ſince the ſtatute, than at common 
law, and before the ſtatute, ſhe could of an 
ule, And as the analogy to uſes had great 
-D 2 weight, 


* A 


C5) 


weight, originally, in eftabliſhing this rule as 

to truſt-eſtates, ſo the common practice of 

conveyancers, founded thereupon, of placing 

the legal eſtate in truſtees on purpoſe to pre- 

vent dower (which made the letting in that 
claim upon truſts, contrary to former opi- 

nions, of dangerous conſequence to old 
titles) rendered the courts of law very jea- 

| lous of breaking in upon this rule; it having 
been thought ſafer to abide ſtrictly by the 
rule of law, even in caſes where the reaſon of Wl 
7 it did not apply, than to ſhake the founda- 1 5 
tion of ancient titles, by permitting nice ald 
curious exceptions to be made to the general 1 
rule. 


ER Therefore, need this rule of la as to 

a a dowreſs claiming dower out of the equity 
of redemption of a mortgage in fee, was at- 
0 cdetempted to be broke through in the caſe of 
| þ Banks . Banks v. Sutton (in which caſe, this doctrine 

11 Sutton | be 

== 2 Will. 7500. was gone into by Sir 7g/eph Jeky!, Maſter of ⁵ 

MY Ss wy b. Wil the Rolls, in a learned and elaborate argu- $3 

ment, and it was reſolved, that a woman 

- was entitled to dower out of the equity of 

redemption of a mortgage in fee) yet in a 

later caſe, in which this queſtion came be- 

fore the Lords Commiſſioners of the great A 

ſeal, that deciſion of Sir To/eph Fekyl was 

. over· ruled, and the reſolution 1 in the caſe of 

Banks 
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= | ants, Sir George Saville, William Orde, and 
XxX Thomas Adams, their heirs and aſſigns, upon 
X | truſts in his will mentioned, and ſubject 
= thereto, to his great nephew Arthur Onſlow, 
his heirs and aſhgns, for ever. 
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( T7 ) 
= Banks and Fulton, as to this point, taken 4s 
3 general paſition, held not to be law. 


— 2 
. 
n 


; The caſe I allude to, was that of Dixon, 
== widow of Abraham Dixon, againſt Sir George 
= Saville, and others, which came on to be 


1 | ber 1783. The circumſtances were as fol- 
low: Abrabam Dixon, being in his life-time 


value of 3000 J. and upwards, died in 1782, 
WF without iſſue, leaving Anne Dixon, the plain- 


EST ons 


W vill, dated 3d January in the fame year, 
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his wife, in lieu or bar of dower; ſhe, not 
having done any act to bar herſelf thereof, 


heard, upon bill and anſwer, the 7th Vovem- 


and at his death, ſeiſed in fee of eſtates in 
che county of Northumberland, of the yearly 


Dixon, 

Widow, v. 
Sir Geo. Sa- {1 
ville et a. 
7 Nov. 1783. 


RF tiff, his widow. Abraham Dixon, by his 


= deviſed his real eſtates, &c. to the defend- 


* The teſtator not © having, in his Vfe-rime, | 
made any ſettlement or other proviſion for 


filed her bill againſt the truſtees, ſtating the 
3 4 above facts, claiming dower out of all the 
VP | teſtator's real eſtate, and praying to be let 
= D 3 into 


(3) 
into the receipt of one third part of the rent 
and profits thereof. 


To this bill the truſtees and infant put 
in their anſwer, ſetting forth, that the teſ- 


borrowed a large ſum of money upon mort- 
gage, and for ſecuring the repayment there- 

of with intereſt, had, previous to his marriage 
with the plaintiff, conveyed the premiſes 
unto the mortgagee in fee, ſubject to a pro- 
viſo for redemption, on repayment of the 


the premiſes being by this mortgage ab- 
ſolutely veſted in the mortgagee, previous to 
and at the time of the intermarriage of the 
11 | -—- any time afterwards re-conveyed to him, but 
al remaining veſted in the mortgagee at the 
1 time of his death, and he heing therefore 
only entitled to the equity of 1edemption 


at all times thereafter, until the time of his 


: thirds therein, 


huſband, 


tator, being ſeiſed of theſe premiſes, had 


money with intereſt; that (the legal eſtate in 


my teſtator with the plaintiff, and not being at 


thereof at the time of his intermarriage, and 


On the hearing, d the plaintiff could have Y 
Pr oyed BF: witneſſ ies, that the teſtator, her 4 
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death) the Plaintiff was not at any time 1 
dowable in or out of the ſaid premiſes or any 
part thereof; nor was entitled to claim, 
either at law or in equity, me Gower: or "= 


1 ws "> Þ 
noucpand, underſtood and declared (a) that 
1 aſter his death his widow would be entitled 
do dower out of his real eſtates; and that he 
made his will under that idea, could have 
veen proved, if relevant, by the perſon who 
= drew it, Mr. Dixon having put the queſtion 
do him, whether Mrs. Dixon would not be 
; 5 entitled to her dower, to which he, being at 
hat time ignorant of the mortgage, anſwered, 
chat ſhe certainly would. Indeed the will it- 
elk ſuffcientiy poke the idea; for Dixon | 
7 *F thereby bequeathed to the plaintiff, by the 
name of his dear wife Anne Dixon, his coach 
1 and harneſs and a pair of horſes, together 
RTE with as much of his plate as ſhe ſhould 
6 think proper, not exceeding the ſum of 
x: co.; which things ſhe could have no occa- 
* | ſion for, if ſhe had not a l to upper 3 
9 her. 


WW Nu 
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n —_— If the tion was. loſt, Mas. Dive xon was 7 
d _ left totally deſtitute of any y proviſion, 
115 15 | | 
) Since the publication of the two n I have 
b = been informed, by the gentleman who drew this will, that 
no ſuch declaration could have been made, and that the 
EE queſtion alluded to, as put by Mr. Dixon to the drawer of 
TE the will, was not put at the time of making, nor in the re- 

. i : collection of the party at any other time, the drawer hav- 
1 th: ing made it without knowing of any mortgage or F other 
2 5 charge affecting the eſtate. 
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0 
The claim of the widow was s ſupported on 
three grounds. | 


£ 


Firſt, the general law. 


Secondly, the diſtinction between a mere 
truſt and an equity of redemption ; and, 


Thirdly, the authorities in favour of dower 


under circumſtances not more favourable 


chan choſe attending this caſe, 

Under 4 firſt of es n it was ob- 
ferved, that dower was a right of the firſt at- 
- tention and moſt ſacred pre ſervation at the 

common law, it was a right not only founded 


in our law, but a right « conſonant to the firſt 
L principles er laws of morality and equity, as 


| ſpcinging from the moral obligation a man 
was under to make a proviſion for his wife. 
And we accordingly found it, in a variety of 
caſes, aided and extended beyond its ſtrict 
legal limits, by the interpoſition of our courts 


of equity, in removing truſt· terms, and other 
obſtructions to it in certain caſes, which | 


would ſtand in the way of it at common- 


law. This proved 1 it to be a right not merely 1 
confined to our common- -law, but a right 
recognized, protected, and aided in equity; 


and which, ſo far as it was the ſubject of re- 
| Tet 


ET 
2 


ef 


4 5 


"oy lief in-equity; muſt be conſidered as an equi- 


table right. This was the predicament in 


1 which it ſtood in the caſes of Dudley and 
Didi, Hyford and Hyford, Wray and Wil- 
2M liams, and the other caſes, wherein it had 
een decided; that a dowreſs ſhould have the 
9 | benefit of a truſt-term attendant on the in- 
A | heritance, as againſt the heir. Conſidering 
i. therefore as an equitable right, it well 
1 might be a wonder how it came about, that 
a widow ſhould not be entitled againſt the 

. heir to dower of an equitable inheritance. 
W Some, indeed, had confined the rule of her 


not being ſo, to the caſes where the truſt 


IT was created by the huſband himſelf; this was 
3 5 | the opinion of the Maſter of the Rolls in 1 0 
. Z | Banks and Sutton; however, this opinion had 
4 5 been over- ruled, and it ſeemed to be a ſet- 

| tled point, that a widow was not dowable of 
Y | a direct proper truſt, Wet 


Supra. 


Supra. | 


'T his naturally leads to the ſecond head | 


o argument in favour of the widow; namely, 
4 E ö the diſtinction between a mere truſt, that was, 
an uſe, as it was ſtyled at common law, and 
x an equity of redemption ; the former was re- 
earded at common law as quite a diſtin 
| 2 intereſt from the legal eſtate, to which che 
right of dower was annexed. It, of courſe, 
= | did not involve in it that right; if it had, 


there 


a 9 


644 ) 
there would have been two oppoſite rights 
of dower in the ſame lands at the ſame time; 
as the widow of both the 7ruftee and of the 
ceſtui que uſe would have been entitled to 
dower. For the widow of the truſtee was 
clearly entitled at common law; and when 
the Court of Chancery interpoſed to pre- 
vent the legal title of the widow of the truſ- 
tee, it ſeemed extraordinary that it did not, 
in its place, ſubſtitute an equitable one of the 
widow of the ceſtui que truſt. But, however, 
theſe ſorts of truſt being the creatures of the 
parties themſelves, whatever were the legal 
incidents or privileges they wanted, might 
have been ſuppoſed to have been voluntarily 
_ relinquiſhed and abandoned by the parties 
creating thoſe truſts. But it was otherwiſe 
in regard to an © equity of redemption,” that 
vas not any intereſt created or reſerved, by i 
or between the parties, beyond the expreſs 
time of redemption ; it was a mere creature 
of a Court of Equity itſelf, founded on this 
principle, that as a mortgage was originally 
nothing more than a pledge of ſecurity to 
the mortgagee for his money, it was but 
natural juſtice between man and man, to 
conſider the original ownerſhip of the lands 
as ſtill reſiding in the mortgagor, ſubject 
only to the legal 1itle of the mortgagee, / 
for as ſuch legal title was requiſite to the end 
5 2 
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8 (4+) 
WE of his ſecurity ;/ and accordingly, the title of 
2 te mortgagee was not treated, by equity, 
s any title beyond that point. His beneß- 
dial intereſt, though the mortgage was in 
eee, was conſidered only as perſonal eftate ; 
he was not permitted to grant leaſes or ex- 
PM | erciſe any other act of ownerſhip, to the pre- 
WE judice of the mortgagor, to whom he was 
even accountable for the profits of his eſtate. 
= His widow was not permitted to claim 
L | dower, nor could he or thoſe claiming un- 
der him avail themſelves of ſeveral other pri- 
= | vileges and incidents attending real property. 
lt ſeemed to be the regular conſequence of 
3 7 the doctrine adopted by our Courts of 
f W Equity, in regard to mortgages, by conſi- 
Y dering them ſtrictly and merely in the nature 
9 | of ſecurities for the mortgage money, and en- 
ting the mortgagee to no other of the in- 
cidents or privileges of ownerſhip in the 
= lands than what was requiſite for the end of 
doch ſecurity; that all ſuch privileges and 
MH incidents of ownerſhip of the lands, as were 
to not conſidered as becoming veſted in the 
= mortgagee for the purpoſe of his ſecurity, ED 
3 th and the exerciſe and en Njoyment whereof 
E could not be prejudicial to, or inconſiſtent 
with that ſecurity, ſhould be held to remain 
in the mortgagor, or in other words, that he 
4 8 ſhould, to all purpoſes not prejudicial to the 
E |  mort- 
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mortgagee, be conſidered as the complete 
owner of the mortgaged lands. And accord- 
ingly this was found to be the eſtabliſhed 


doctrine in ſeveral inſtances, when only volun- 


teers were intereſted, ſuch as revocations un- 
der powers, and revocations of deviſes, as in 


the caſes of Thorn v. Thorn, and Hall v. 


Dwznch, and other like caſes. That in the 


caſe of Lincoln and Rolle (Parliament Caſes, 


156) the doctrine was exprefsly recognized 
and admitted on both ſides; becauſe that in 


equity a mortgage did not make the eſtate 
another's, and becauſe a mortgage was not 
an inheritance but a perſonal eftate, and there 
| ſeemed no reaſon in the world why theſe ge- 
neral incidents of complete ownerſhip ſhould 
be ſaved in favour of a deviſee or other vo- 
lunteer, and not in favour of a wife, whoſe 
claim of dower ſtood upon the ſtrongeſt 
grounds of moral and equitable right, and 
who was, in many inſtances, conſidered as 
entitled to relief in equity, in regard to an in- 
tended proviſion, when a deviſee or other 
mere volunteer was not. And, agreeable to 
this doctrine, was the decifion 1 in the caſe of 
Banks and Sutton, where it was decreed in 
flavour of the claim of dower, out of an equity | 
of redemption of a mortgage in fee; which 
deciſion was founded on a variety of authori- x. 


ties, and reaſons delivered by the TOO of 


_—_—_—_ >. 


= ( 45 ) 

hc Rolls, all which were equally forcible in 
me preſent caſe. That the eaſe of Banks and 
.cn was directly in point of the preſent 


=—_ queſtion ; for though the Maſter of the Rolls 
RE would not take upon himſelf to determine 


Mm the queſtion, in regard to the dower out of 
= a mere truſt, created not by the huſband, 

WE but by ſome other perſon, with no time li- 
WE mited for conveying the legal eſtate ; and 
4 3 avoided this point, by ſhifting his grounds to 
YA that of the huſband's being entitled, under 
= the expreſs direction of the will under which 
he claimed, to have the eſtate conveyed to 
him at the age of twenty-one ; which cir- 


cumſtance, under the application of a com- 


mon principle of equity, of con/f dering that 
Mm as done, which ought to bave been done, of 5 
Kt [courſe in equity, let the widow in to the 
2H ſame degree of title as we would have had 1 
the truſtees had conveyed the eſtate to her 
huſband at the time directed; yet as there 
vas a mortgage in fee prior to the deviſe, 
3 Z the other point of the right of dower, out of 
= uch equity of redemption, ſtill ſubſiſted inde- 
I pcndent of the conſtructive or aſſumed con- 
4 veyance by the truſtees at the time directed. b 
Y And as the principle on which the Maſter of 
'Y | the Rolls got rid of the firſt point did not 
.Y apply to this, he accordingly found himſelf 
E | conſtrained, inſtead of changing his ground 
| as 
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Attorney 


General v. 
Scott, | 
Ca. temp. 


Talbot 138. 


(46) 5 


as before, to enter into a ſtrict examination 


of it, and meet the objections to dower with 


authorities, inferences, and general reaſon- 


ing, and through them to come to a pro- 


feſſed deciſion of the point, as he expreſſ⸗- 


ly did when he ſaid, © he did not know or 
could find any inſtance where dower of an 
equity of redemption was controverted and 


adjudged againſt the dowreſs ;” and as there 


were authorities in caſes leſs favourable, he 
therefore declared, that the widow of the 
_ perſon entitled to the equity of redemption 
of the mortgage in queſtion, which was a | 
_ mortgage in fee, had a right of redemption; 
and decreed her the arrears of her dower 
from the death of her huſband, ſhe allow- 
ing the third of the intereſt of the mort- 
gage - money unſatisfied at that time: that 
an authority more directly in point than 
this was could not be expected. And 
though the ſubſequent caſe of the Attorney 3 


General againſt Scozt (before Lord Talbot) 


in which the widow was denied dower, was 
generally conſidered as an authority con- 
trary to, and ſuperſeding that of Banks and 
Sutton; yet ſuch a concluſion ſeemed too 
haſty, as che two caſes appeared to differ 
materially ; for in that of the Attorney Ge- 
neral and Scott, although there was a mort- 
gage, yet the queſtion did not turn upon 


that, 
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br] ( 47 ) 
9 that, becauſe the legal eſtate was outſtand- 
ing in truſtees, in whom it was veſted an- 
WE tecedent to ſuch mortgage, and conſe- 
quently the deciſion in that caſe was on a 
direct proper truſt, and not on a mere equity 
Jof redemption. And the difference be- 
tween a direct truſt and an equity of redemp- 
tion, and between the claim of a widow 
and that of a deviſee or mere volunteer, 
was ſtrongly inſiſted upon; and the diſ- 
tinction between this caſe and that of a 
claim of dower againſt a purchaſer fully en- 
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—_ But the Cds Commiſſioners ſaid, that Vid Gb. 
—_— -- > V Lex prætoria, 
che caſe of an eſtate by the curteſy in a 266, 267. 
= truſt was the anomalous caſe, not the rule, 
chat the wife ſhould not have dower: and 
mut this point was ſo much ſettled, that it 
= would be wrong to diſcuſs it much; and 
che bill was diſmiſſed, but without coſts, the 


1 e not proyi * them. . 
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1 However, it is | neceſſary here to remark, 
chat there were ſome circumſtances which 
gs diſtinguiſhed the caſe of Banks and Sutton 
from this of Dixon and Saville; particularly 
2 | that, in the former caſe, the mortgage 
vas made by the anceſtor of the huſband, 
= hoſe widow claimed dower, and the eſtate 
4 .F 3 
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came to him, by deviſe ſubject hs ; 
alſo, that the teſtator ſeemed to have in- 
tended, that the mortgage ſhould be paid 
off out of his perſonal eſtate, and the rents 
and profits of the real eſtate, which would 
accrue before the deviſce attained his age 
of twenty-one z at which time a moiety of 
the legal eſtate was, poſitively, directed to 
be conveyed to him. For, although the 
former circumſtance of the mortgage de- 
ſcending, does not appear to me to afford 
any argument of conſiderable weight in fa- 


vour of the dowreſs, becauſe, the only in- 


ference that could be drawn from that cir- 
cumſtance would be, that the mortgage be- 
ing made by the anceſtor, and not by the 
huſband, it could not be concluded that 2 
there was any intention in the huſband to 
make the mortgage a means of depriving 


the wife of dower (which was a diſtinction, Wi 


that had been attempred to be made, in 
caſes when the wife claimed dower of trults 
between truſts deſcending and truſts made 
by the huſband); but which inference could 
not be applied to the caſe of a mortgage, 
becauſe, whether that deſcended to, or was 
made by, the huſband, the intention with 
which it was made, was obviouſly with a 
view to raiſe money only, and could not, 
by any argument, be made to ſupply an in- 

4: N ference, 


4 49 ) 

W ference; that it was ae th" view to 
* prevent dower: yet the latter circumſtance 
might perhaps be conſidered as deſerving 
more weight ; for, if the truſtee, who was 
himſelf the mortgagee, by miſapplying the 
| perſonal eſtate of the teſtator and the rents 
and profits of his real eſtate, was himſelf the 
cauſe of the mortgage ſtanding out, and 
made this a reaſon to hold back the convey- 
ance of the legal eſtate, according to the di- 
rections of the teſtator, there ſeems as much 
reaſon for the application of the rule of equity 
of confidering that as done, which ought to be 
nne, in order to let in the widow | in equity, 
3 to the fame degree of title, not twithſtanding 
the mortgage, as ſhe would have had, if the 
truſtee had conveyed the eſtate to the huſ- 
band at the time directed, as there was for 
= thc application of it for that purpoſe, not- 
b n a truſt. 


WW And it is obſervable” that; in this point 

of view, the caſes of Banks and Sutton, and 
Dixon and Sir George Saville, are perfectly 
4 | reconcilable, and way ſtand together, the 
WT former being conſidered as eſtabliſhing the 
general principle of law, that the wife of . 
one entitled to an equity of redemp-ion of a 
WT mortgage in fee, ſhall not be entitled to. 
1 dower out of ſuch eſtate; che latter, as an 
hh, > Ny 6 exception 


litt. Sec. 357. It was formerly a doubt whether, upon 2 
5 mortgage in fee, the eſtate mortgaged did 
not become liable to the dower of the wife of 


lack. Comm. the mortgagee, which occaſioned the intro- 
158. : 


55 E 
exception to that general rule, as falling un- 
der another and diſtinct principle of equity. 
Sed 12 8 85 


g v. And that there may be exceptions to this 
» Vern. 583. rule, as to truſts, is evinced by the reſo- 
N. BE. This. lution in the caſe of Otway and Hudſon; in 


was a caſe of 
cuſtomary which caſe, tenant in tail of the truſt of a 


2 Af. 726. Copyhold eftate, having deſired the lord 
perl. Hard: to admit him, and being refuſed, and hav- 
ing brought a bill againſt the truſtees to 

have a ſurrender made him of the legal 

_ eſtate, died, pending the ſuit ; and, although YT 

the huſband was never ſeiſed of the legal 

eſtate of the copyhold, yer the widow was = 

decreed her free-bench. Which was a de- = 
cCiſion contrary to the rule laid down in the 
principal caſe, but founded upon an equity 
raiſed in favour of the wife; becauſe of the 

great and obſtinate delay of the truſtee, who 

refuſed, and ſtood out a bill nin him to 

convey. 


dauction of long terms for years by way of 
mortgage, with condition to be void upon 
repayment of the mortgage- money; but 
ch . 


1 1 
that doubt hath been long ſince over- ruled 

in our courts of equity, and it is now 

clearly ſettled, that an equity of redemption is Hard. 466. 
not liable to the dower of the wife of the 5 ws 
mortgagee. 2 


Eo. Litt. 


351. 


47. pl. 19. 


Dry butter . 


Da rtholomew, 


2 Will. 137. 


1 
ee 


CAT. I. 


Of Mortgages made by the Husband | 


and ile, or the Pusband alone, i 
ok the lite s Eſtates, and his In⸗ 
tereſt in Mortgage Money due to 
= b 


8 the huſband, by virtue of his mar- 
riage, obtains no other intereſt in his 


wife's eſtates of inheritance, than an eſtate 
of freehold, in her right, for their joint live: 
in caſe there be no iſſue of the marriage, 
and for his life, as tenant by the curteſy, i | : 


there be; it follows, of courſe, that be 
alone cannot make a valid mortgage thereof 6 
to be binding upon her and her heirs, ſo 
any longer period. And therefore, where 1 | 
one, eſe in fee, in right of his wife, of : 
| ſhare of the New River water, joined with 
ber, and made a mortgage, by way of leaf WM 
for 1000 years, reſerving a Ferrer corn ren, Wl 


9 ( 53 5 

= by deed without fine, and died; a bill 

1 brought by the Mor tgagee to forecloſe, was 

== diſmiſſed by the Maſter of the Rolls, ſaying, 

3 that a fine might be, and uſually was, levied, 

3 of New River ſhares, and in this caſe, there 

3 ought to have been one, it being the inheri- 

Ws tance of the wife; and that, this having been 

7 | omitted and the leaſe expiring by the death 
of the huſband, the mortgage was alſo 

8 thereby determined, and nothing remained 

dd forecloſe. 

=_ And where after marriage the huſband Beck v. 
made a purchaſe of a copyhold eſtate, and 1 
cook the ſurrender to himſelf, and his wife, = 
and his daughter, and their heirs; and he 

1 afterwards, as being viſible owner of the 

1 | eſtate, took upon him to make a conditional 

1 ſurrender by way of mortgage to a ſtranger, 
and afterwards' died; a bill was filed in 

1 Chancery againſt the mother and daughter to 

1 diſcover Weir title, and to ſet aſide their 

ce ſtates as fraudulent againſt the mortgagee, 

= who was a purchaſor; /ed non allocatur, for- 
by the Court, the huſband and wife took one 

9 | moiety by intireties, ſo that the huſband could 
not alien or diſpoſe of it, fo as to bind the 

WE wife, and the other moiety was well veſted 
in. che daughter, 


1 But, if the wit joins in a mortgage of 5 
her lands and levies a fine thereof, this 
1 E 3 „ 


SJ, OW LY 


will be binding upon her and her heirs not- 
withſtanding the coverture, For as, by 
ſuch proceſs, ſhe may make an abſolute alien- 
ation of her real eſtate, ſo may ſhe make a 
conditional one thereof. 


Penne v. And a fine, levied by a feme covert, will 

3 "= make a mortgage of her truſt, as well as of 

Talbot ar. her legal eſtate, valid. Thus, where the 
defendant P, before her marriage, convey- 
-ed, with her intended and after huſband's 
privity, the premiſes in queſtion to truſtees, 
in truſt, to pay the rents and profits to her 
ſole and ſeparate uſe for her life, and, after 
her deceaſe, in truſt for ſuch uſes as ſhe, 
whether ſole or covert, ſhould by her laſt 
will limit and appoint, and, for want of 
ſuch appointment, then to her own right 
| heirs for ever. Afterwards, he mortgaged 
part of the lands to the plaintiff for a term 
of five hundred years, to ſecure the ſum of 
1000 J. and a fine was levied by huſband 
and wife, who both declared the uſes, as to 
the mortgaged premiſes, to be to the plain- 
tiff for ſecuring the principal and intereſt. 
On a bill exhibited, the wife, by order of 
Court, anſwered ſeparately ; inſiſting, as to 
this point, that the legal eſtate being in the 
truſtees, the parties to the fine had not 
ſuch an eſtate therein whereof a fine could ü 


be 


N 


be wala to bar her right. But the Lord 
WF Chancellor, as to this objection, obferved, 
it was very well known that the operation 


of fines and recoveries was the ſame upon 


truſts as upon legal eſtates, and if ſo, it muſt 

WW inevitably follow, that an eſtate for life 

W limited to the wife, remainder to her own 

: right heirs in default of any appointment 

made by her laſt will, was diſpoſed of 

by the fine ; and if no ſuch remainder had 

been limited by it, yet as the eſtate was 

the wife's, and moved originally from her, 

whatever was not conveyed would have 

remained in her, and conſequently been 

barred: and his Lordſhip decreed the truſ- 

tees to convey to the plaintiffs the mort- 
Where a huſband, for 4 ders.” 2 Atk. 115. 

tion, covenanted that his wife ſhould j Join with 8 

him in a fine, the Court of Chancery decreed 

= the huſband to perform it, for that he had 

= undertaken it, and muſt lie by it if he did 

not perform it: becauſe in ſuch caſe it is to 

be preſumed that the huſband, where he 

covenants that his wife ſhall levy a fine, has 

firſt gained her conſent for that purpoſe, and 

the intereſt in ſuch covenant has been taken 

to be an inheritance ee to che heir 

of the covenantee. 


E 4 9 5 But 


= - - N — 1 | A 
- 1 — ; - N K : 
. $ | 
, 


Thid, 


Hody v. Lun, 


378. | 
R 
Car. 18. 
1 Eq. C2, 


l . 


unto the wife upon the conuſance thereof. A 
fine was accordingly acknowledge d by chem | 


before a judge on the circuit in the vacation, 
: and the 30 J. paid her, the huſband being ſick 


_ Four? Joould be Bound without a e 


poſſible for the huſband to procure the con- 
currence of his wife (as ſuppoſe there are 


not be binding upon her in caſe of his 


ſuing term, he died;  wherevpon the wife 
ſtopped paſſing the fine, and brought a writ | 


(56) 


But if it can be made appear to be im- 


differences between them) ſurely the Court 
would not decree an impoſſibility ; eſpecially 
if the huſband offer to return all the mo- 
ney, with intereſt and coſts, and to anſwer 
all the damages. 


A covenant from the huſband and wiſe, 
that he and his wife will levy a fine, will 


death. Therefore, where one ſeiſed in tail, 
for valuable conſideration, bargained and 
ſold to another in fee, covenanting that he 
and his wife would levy a fine for better af- 
ſurance; and it was agreed, that 301. part 
of the conſideration- money, ſhould be paid 


in bed; and afterwards and before the en- 


of dower. It was held the bargainee had no 
remedy againſt the dowreſs, becauſe it was 
contrary to a maxim in law, that a feme 


* 


Tet 


K N . 5 
yet in a ſhort note of the caſe of Baker v. Baker v, 
Child, 

Child, it is ſaid to have been determined, 2 Vern. 61, 
chat where a feme covert by agreement 
made with her huſband, was to ſurrender or 
levy a fine, the Court would, by decree, 
compel her to performance thereof, although 
the huſband died before it was done. 


But Mr. Murray obſerved, in the caſe of , Ee. Ca. Abr. 
Thayer and Gould, before the Lord Chancellor, .. 
Mich. 13 Geb. 2, that, upon looking into the 
regiſter's minutes, it appeared the Court 

made no decree in the laſt caſe, but that it 

vas by conſent referred to Mr. Serjeant Rat- 

Uuſen for his Lain. | 


3 | Shak this tene however, ve may 
3 fairly conclude, that there were circumſtances 
ian this caſe which rendered the deciſion of it 
WF doubtful at leaſt ; as, had it been clear that 
W the Court would have releaſed the wife from 
the agreement, ſhe certainly never would 
have ſubmitted to an "Rn, 


If: a leaſehold 1 of the wife be mort- 


gaged by the huſband, the equity of re- 
e will {-pelong to ain, . 


3 
2 . x 
: 


= L R was poſleſſed of a lege of "Oe of Yang: v. 
I the demiſe of the Dean and 8 of B. . 7 5 


Doyly v. 
P erſall, 2 


Freem. 138. 


1 Eq. Ca. 
Abr. 57. 


Ne Aminſier for thirty-one years, ond married 
H, and then he and his wife mortgaged their 


money at the day in redemption of the mort- 
gage and entered, and made his ſecond wife 
his executrix and died. And the queſtion 
was, whether the executrix of the huſband or 


titled to the term? and the Court of King's 
Bench were uniformly of opinion, that it be- 
longed to the executrix of the huſband ; the 
reaſon for which was, that though the leaſe 


was poſſeſſed in her right, ſo as though he 
had purchaſed the fee ſimple, the leaſe had 


not been extinct, yet by the inter- marriage 
he had full power to alien it, and if he ſur- 


he ſurvived, the condition ſurvived to him, 


. herefore where the wife had aſſigned her 


06 * 5 


intereſt and term of years unto. I E, and 
afterwards,” and before the day of payment, 
E R died, and H the huſband paid the 


„ 
IGM 


Pp, ok 
1 
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1 LET = 
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Os 
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the repreſentative of the firſt wife was en- 


was at firſt the wife's, and that the huſband 


vived his wife, he was to enjoy it againſt her 
executors and adminiſtrators; ſo here, when 
and reſtored him to the leaſe in ſtate as it 
ſhould have been, if it had not been aliened. 


A huſband cannot charge or grant away 
the truſt of a term belonging to the wiſe. 


term in truſt for herſelf before marriage, and 
then the huſband, without) Joining the truſtees, 
mort- 


650% 


| mortgaged the truſt; afterwards, the huſ- 


band being dead, the mortgagee exhibited 
his bill to have the land conveyed to him, or 
to be redeemed ; and the Court diſmiſſed 


the bill, obſerving that it had been the con- 


ſtant practice of the Court of Chancery, to 


ſet aſide and fruſtrate all incumbrances and 


acts of the huſband 3 75 the truſts of mw 


wife's term. 


Although, during coverture, any alien- 


ation of the wife's eſtate of inheritance, 


either by the wife alone, or by the huſband 

and wife, without a fine levied thereof, be 
void after his death; yet a wife may, by any 
W acts done by her which amount in law to a 


new grant or a re-execution, give it a validity. 
Thus, where a mortgage, in the form of a 
leaſe, had been granted of a feme covert's 
eſtate by the huſband and wife, and after the 
huſband's death, the deed being in the f 


bands of the mortgagee, the wife had direct- 


ed the tenants in poſſeſſion to attorn to the 


WW mortgagee, had ſertled with him for the ba- 
nance of the rents, ſtyling him mortgagee, 
I and had not queſtioned his poſſeſſion for a 
5 number of years; the Court of King's Bench 


were all of opinion, that the conveyance in 
this caſe, though in the form of a leaſe, was 


Goodright, 
leſſee of 


Carter, . 
Strathan, 
* Rep. 


| Note I7. Sec. 


Cowper 201- 
et vid. 
Perkins ſec. | 


15 4. 


Drybutter vf 


Bartholomew. 


2 Will. 127. 


ſupra 337. 


2 Vez. 5 26, 7 


527. 


in. ſubſtance a mortgage ; and not being 
v within 


Vid. Dyer 
914, Pl. 13. 
Contra as to 2a 
leaſe. 


( 60.) 


within the reaſon: for which: leaſes by a feme 


covert were held to be only voidable, was 
abſolutely void on the death of the huſband ; 


but that the acts done by the widow, the 


deed being in the poſſeſſion of the mortga- 


gee, were rantamount to a re-delivery, which, 


without a EATEN: was Ra to a 
new grant, | | 


If a feme covert join in levying a fas to 
ſecure a mortgage on her eſtate, which mort- 


gage afterwards becomes forfeited ; ſhe will 
not only be liable to the payment of the 


original ſum borrowed, but if part of that 


ſum be paid off, and then a. farther ſum 


| Reaſon w. 
Sacbeverell, 
1 Vern. 41. 


taken up, that debt will alſo attach — | 


| the eſtate, 


* 


; Thus, where baron and feme, having oc- 


caſion to raiſe 400 J. levied a fine of the 


wife's land; and made a mortgage for the 
ſame ; and after the mortgage was forfeited, 


the huſband paid in part of the mortgage - 
money, and then borrowed as much money 


more of the mortgagee as he had paid in be- 


fore: it was decreed, that the mortgagee, 3 
having the eſtate at law in him by the for- 
feiture of the mortgage, ſhould hold the land 


againſt the heir of the wife until the whole 


money was paid; and that if the heir would 


not 


(7 ; 
not pay in the whole principal, intereſt, and 
coſts,” he ſhould be forecloſed. 


But in another report of this caſe, it is 
ſaid, that the firſt money paid off, viz. the 
200]. was indorſed on the mortgage-deed, 
and that the wife, in preſence of the 


huſband, made account of what was due 
on the firſt and ſecond loan, both being, 
by agreement, lent on ne of the mort- 


gage. 


However, I 8 it would make no 
difference in this caſe, whether the wife 


aſſented or not; becauſe the eſtate, on for- 


2 Ch. Ca. 98. 


feiture, becoming abſolute in the conuſee, 
he might thereby protect himſelf; for he had 
good title in law, and as much equity to 
have the money as the heir of the wiſe. had | 


= to have the land. 


26 as. oa ae 


gage of the wife's land, his perſonal eſtate 


ſhall be firſt applied in diſcharge thereof, 


FT although ſhe hath levied a fine; for the 


mortgage being originally the debt of the 


huſband, the wife, by conſenting to charge 
her lands with it, does not make it leſs ſo 


f ! it was before. 


; As, 


Tate v. 
Auſtin, 

1 Will. 264. 

Sc. 2 Vern. 


2 Vern. 604. 


(6) 


As, where a huſband, ſeiſed in right of 
his wife, borrowed 500 J. to ſupply bis 
| occaſions ; for ſecuring which, he and his 
wife levied a fine of her inheritance, and 
raiſed a term of 500 years, which was limited 
to the perſon lending the money, with re- 


mainder to the wife in fee, to be void never- 
theleſs upon payment of the money borrow- 
ed with intereſt; in the deed, the huſband 


- covenanted to pay it off. Afterwards the 
huſband made his will, by which he gave 


Pocock V. 


604. 


ſeveral charities out of his perſonal eſtate, 


and then died, without having diſcharged 


the mortgage, indebted by ſimple contract. 


The aſſets not being ſufficient to pay the 
mortgage- money, and alſo the charities 
given by the will, the widow exhibited 
her bill to have the former diſcharged out 
of her huſband's perſonal eſtate. And fo 
it was decreed ; for his perſonal eſtate would 
be liable to pay debts, before legacies, 


though left to a e they being ſtill 
but legacies. 


So where 4, and B his wife, made a mort- 
gage of the wife's eſtate, and the huſband 


covenanted to pay the money, but the equity 


of redemption was reſerved to them and 


their heirs; the huſband died, having 
made his executor. And the queſtion was, 


whether 


( 63 ) 


whether the mortgage money ſhould ſtand 
charged upon the land, or the land be ex- 
onerated out of the huſband's perſonal eſtate? 
Et per Curiam, the huſband having had the 
money, is in equity the debtor, and the land 
WH is to be conſidered but as an additional ſe- 
W curity. 


'S But it was ſaid in the caſe of Tate and Ibid. 
WW 1/7, that all other debts of the huſband 

I pig be POR to the * due to the 
wife. 


Yet if he ite receives ſatisfa ion out of Per Lord 


. Hardwicke, 
Ti the perſonal eſtate of the huſband, none of 1 Vez. 252. 


his creditors have a right to ſtand in the 


; I place of the mortgagee, As againſt the real | 
. = eſtate of the wife. 
0 = OE oe et mou boos Of 
; Vague words, in a ſubſequent aſſignment, 
Y I importing an aſſent from the wife, that, on 
11 1 redemption, the eſtate ſhould be re- aſſigned 
7 * in ſuch manner as either the huſband or 
Wy wife ſhould appoint, will not alter the na- 
. 5 ture of the debt, or carry che eſtate to the 
q 1 | huſband. 
7 
2 Thus, wheic T heophilus Earl of £ Huntingdon, Coun, Hunt- 
19 2nd the Counteſs Elizabeth his firſt wife, counter, of 


Huntingdon, 
mother of the pling, on che Iſt of Auguſt | "Pp 


| 1682, 1 Eq. Ca. 


_ 62. Ca. 


Viner, vol. 

4. p- 69+ 

Ca. 9. vol. 
TO. P. 345» 
Ca. 17. 

1 Brown's 


Parl. Ca. 1. 


WY 


1682, zolged i in a mortgage of her inherit- 
ance for 4500/7. to ſupply his Lordſhip 


with money to pay for the place of Captain 


of the Band of Penſioners, and ſubject to the 
mortgage which was for a term of years, 
the eſtate was ſettled to Counteſs Elizabeth 


| for life, remainder to the plaintiff her ſon 


of the defendants, and he died, having, by 
will, deviſed his perſonal eſtate, together 
with the benefir of this mortgage, to a truſtee 


in tail, with a covenant in the deed by the 


late Earl to pay the money, and a proviſo 
that, on payment thereof, the term ſhould 
| ceaſe; and on the 5th of the ſame. month, 


the Earl, by letter, thanked the Counteſs 


for having ſealed the mortgage, and added, 
that the profits of the office ſhould be reli- 
giouſly applied to pay off the incumbrances, 
The mortgage was ſeveral times aſſigned, 
and particularly in 1683, when the Coun- 
teſs joined in the aſſignment ; and then 
the proviſo was, that, on payment of the 


money by them, or either of them, the 


term was to be aſſigned, as they, or either 
of them, ſhould direct or appoint. When 
money came in, the Earl paid off the mort- 
gage, and took an aſſignment thereof in 
truſt for himſelf; afterwards the Counteſs 


died, and he married a ſecond wife, one 


in truſt, for younger children, which he had 
by his ſecond wife. 
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qe) 
On a bill exhibited by his ſon by the firſt 
wife, claiming, as her heir, to have the 
mortgage aſſigned to him, the Lord Keeper 
Wright refuſed to make ſuch decree, unleſs, 
upon the uſual terms of redemption, on 
payment of principal, intereſt, and coſts, 
diſcounting profits. But this was reverſed 
upon appeal to the Lords in Parliament, and 
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an aſſignment decreed . to the 


* * * 


that ſhe ſhall redeem, yet ſhe is not conſi- 


for her, to have her eſtate again when the 
incumbrance is paid off, as if it had been a 
mortgage on condition, and the money bad 
at t the day. 


dered in Chancery as abſolutely parting 
with her intereſt; but there reſults a truſt 


If a wiſe ; joins her wuſband, f in a fine of 50. 7 
her jointure, in order to a mortgage or 
| ſecurity, although there be no agreement 


4 Ad if a huſband way a mortgage upon 2 Atk. 384. 
: Nis“ eſtate, and Riss wife joins with him in 2 _ 
A charging her own to diſencumber it, and 

. ; | then he dies, ſhe ſurviving ; though her 

50 eſtate be liable, as to the mortgagee, yet, 


2 as to the huſband, it will be Ioked upon, 


in the Court of Chancery, only as a pledge, 
and ſhe will be entitled to ſtand i in the place 
Vor. II. 5 of 
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755 the We aſſet. | 


la mentioned rule. 


75 
CY 


Lewis v. 
Nangle 7 Amb. 
150. 


the money borrowed. 


this: 


| for it would be againſt equity to ſay, that 
the huſband ought to indemnify the wife's 
_ eſtate againſt ſuch debt; and although it 


tion, that the huſband is liable to the wife's 


had a ſeparate allowance, and leaves any 
thing behind her, vhictifi{Mpoſicſce « as her 


3 
= 


(6) 
of the mortgagee, and to be atisfied out of 


But there are - Gi exceptions to the 


k Thus, if chere be a ſettlement, made ei- 
ther before or after marriage, and then ſuch 
mortgage or ſecurity made, the huſband will 

not be anſwerable to the war eſtate for 


So if part of FR money borrowed were to 
pay off a debt due from the wife dum ſola; 


may be urged on the other ſide of the queſ- 
debts contracted before marriage, yet it is 


equally true, that if he is not ſued in her life- 
time, he is not liable even at law, unleſs ſhe 


executor. 


ter r caſe 1 | the kaiband gives Ten for the 
payment of the money and R of 


To 8 
1 1 
© HR 


K 
covenants; for although the creditors may 
ſue him upon ſuch bond at law, a Court of 
Equity will releaſe him, by ordering him . 
to be paid out of the wite's eſtate. | 


Where a feme covert, being a joitirgſs, Brend v. 
created 2 term for years out of her eſtate J Voch 213. 
for life, it was held; the reverſion, veſting 
in her, would attract the redemption. Thus, 
where the defendant, having a jointure of 
1007. per annum out of ſome. houſes in 
London, which were burnt down, joined with 
her huſband in- borrowing 1500 J. to build 
upon the ground; and, to ſecure the ſame, 
= levied a fine /ur conceſſit for 99 years, if ſhe 
lived ſo long, and a deed was afterwards 
made between the conuſee and the huſband; 
wherein the huſband covenanted to repay 
the mortgage-money with intereſt, and the 
equity of redemption was limited to the huſ- 


L band and his heirs, but the wife was no party 

1 thereto; the huſband, having expended three 

. or four thouſand pounds in building upon 

4 I this ground, died; and the queſtion was, 

1 whether the jointreſs, or the heir of the 

huſband, ſhould redeem? And it Was de- N 

creed in favour of the former, for thz whe 

. wife was no party to the deed offe- deff 

we by which the redemption was limited to the 


huſſand, and the wife being a jointreſs, and 
F 2 hav» 


{ 


Brond v. 
Brond, 


2 Ch. Ca. 


98. 


ang he gie; 


f 6 ) 


having granted a term for years cal out of 
her eſtate for life, there veſted 2 reverſion 


in her, which e attracted the re- 


demption. 


But, in the laſt caſe, as reported by the name 


of Brond and Brond, 2 Ch. Ca. 98, it is ſtated, 
that there was an agreement, that ſhe ſhould 
not be prejudiced, but ſhould redeem, pay- 


ing the intereſt of the money borrowed ; 
and that the Court reſolved, that the wife, 


having ſuffered the repreſentatives of the 


huſband to remain in poſſeſſion ' and pay 


off his debts, without exhibiting her claim 
for a long period of time, ſhould not be al- 

lowed any profits received by the huſband's. 
repreſentatives, but from the time of the bill 
_ exhibited, which was the firſt dotice tc to them 
of ſuch agreemengl . 


If a woman s entitled to a mortgage, marry, 


and - thereupon the huſband, in conſideration 


of her fortune, make a ſettlement of his 
own eſtate upon her, although there be no 
particular agreement for the purpoſe, yet 
he will be conſidered as a purehaſer thereof; 
lhe living, it will go to his exe · 
cutors, Ma will not fur vide to ber. l 

e oþ 


Thus, 


06 ) 

Thus, where on the marriage treaty of Blois & 
Lord Hereford, with the defendant his Lady, «za 
they being both infants, an act of parliament 3 18 * 
was procured for ſettling a jointure in bar ford, | . 
of dower, wherein it was provided that, if Sc. 1 Eq. Ca. 
ſhe, when of age, did not ſettle her lands, * 
part of the jointure ſhould ceaſe, and no- 
thing was ſaid as to the perſonal eſtate; 
but, upon the treaty, enquiry was made 
what was hen portion or fortune, and a par- 
ticular given in of what her perſonal eſtate 
amounted to, wherein (inter alia) mention 
was made of a mortgage for 1300 J. taken 
in Lady Bacon's name. Lady Bacon dying, 
made her three daughters executrixes, and 
their huſbands gave a declaration of truſt 


EE oe EE CG 


HE that half belonged to Lady Hare, and half 
| I to Lord Viſcount Hereford. A ſettlement 
vas made by the defendant, after ſhe came 
HE of age, purſuant to the marriage agreement, 
„and then Lord Hereford died, having made 
1 the plaintiffs his executors. The queſtion 
vas, whether this money ſhould go to the 
0 . | plaintiffs, or ſhould ſurvive to the wife as 
t 2 choſe in action? The Lord Keeper, in 
3 determining, obſerved, that he laid no ſtreſs 
2 upon the declaration of truſt ; putting that 
- out of the caſe, the law of the Court would 
2 preſume a promiſe ; and, in all caſes where 


there Was a ſettlement equivalent, it would 1 
4 F'3 6e 
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(%% 
be intended the huſband was to have the 


portion; the wife ſhould not be permitted 
to have her fortune and jointure both, and 


the rather, in this caſe, becauſe it was a truſt, 
and the huſband could not come at it fo as 


7 to alter the property, without the aſſiſtance 


of a Court of equity ; and the defendant Was 
condemned i in ns.” 


* Lord Har duute oi; upon this | 


. wand of equity, in his judgment in the caſe 


of Lanoy v. Duke of Athol, that all the caſes 
ro which this principle had been applied, 


were upon ſettlements made before mar- 


riage, and that he could not find a caſe ſo 


5 determined, where it was a voluntary ſettle- 
ment after marriage. And his Lordſhip, in 
5 that caſe, in which a ſecond ſettlement had 
been made after marriage on au acceſſion of 
fortune to the wife, held, that the huſband 
: was not thereby a. purchaſer of that acceſſion 
- of fortune; and the ground he went upon 


Was, that there was no contract on the part of 
the wife; for ſhe was incapable of contracting | 


; herſelf, neither had ſhe a father or "pane 1 , 
to contract for ber. 1 1 


It ſeems that, i in ſuch caſes, the quantum of 


benefit the wife receives by virtue of the 


ſettlement is immaterial ſuch caſes pro- 
cceding 


1 
being a ſettlement made by the huſband on 


her fortune; and therefore, on the one hand, 
cas ſhe is to have the proviſion made by the 
ſettlement, fo, on the other, he ſhall have her 
hole portion. 


And it is not neceſſaty that there mould 
be a ſettlement of any Gzgee by the huſband 


but ſhe waves that chance by an expreſs 


or by relealing it, Is of ſelf a | ſufficient 
conſideration. ae 


: But as thi Jaſt- mentioned caſes reſt upon 
its Short the expreſs agreement of the parties, 


0-4 the 


his wife, whereby he becomes a purchaſer of 


Ca. T. Talbot, 
269, 170. 


upon his wife; if ſhe have a proviſion, in caſe | 
ſhe ſhould ſurvive him, out of her own, that 
will entitle him to the remainder, although 
nothing moves from him; for it is ſuf- 
ficient that ſuch is the agreement of the 
parties; becauſe, if he reduces it into poſ- 
I | ſeſſion during the coverture, it will be his 
W abſolutely; and he might releaſe it. If there 
be no agreement, the law, which gives her 
the chance of ſuryivorſhip, muſt take place, 


agreement of having ſo much at all events; 
and the huſband's departure from that abſolute 

right which the law gives him over the whole, 
either by reducing ſuch debt into poſſeſſion, 


vid. 2 Atk. 
448, 449 
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( 72) 7 
the princ iple will not apply where the wife is 


an infant at the time of ſuch ſettkmcht, or 


where the ſettlement is made after marriage; 
for in ſuch caſes the wife is incapable of 


contracting. 


But if 2 3 made before marriage, 


be expreſsly made in conſideration of part of 
the wife's property only, that will deſtroy the 


preſumption 4 
plation of the whoſe of her fortune; and, in 


vas made in contem- 


ſuch caſe, I apprehend, what is not ſpeci- 


fically conveyed to the huſband will ſurvive 


to the wife, 


Cleland v. | 
_ - Cleland, 

- Ch. 1 
: Sc. 1 Eq. 1 
Ca. Abr. 70. 
. 7+; 


805 3 on the marriage of the plain- 
tiff's father with the defendant, who had a 
portion of 3007. in her brother's Hands, ſe- 


| cured by his bond, a farm was ſettled upon 
the defendant for her jointure, expreſsly in 


conſideration of 1007. paid for her mar- 


riage portion; the huſband afterwards dy- 
ing indebted by bonds, wherein he and his 


| heirs were bound, and actions being brought 


thereupon againſt the plaintiff, as his heir, 


to ſubje& the real eſtate deſcended to the 


payment thereof, he exhibited his bill to 
have the remaining 200 J. of the portion, 
which was unpaid, applied in diſcharge of | 125 
the debts, 1 


It was pretended by the deten- 
dant 


„ 

dant, N 100. of her portion 

to bespald, and that it was agreed by her 

huſband and herſelf before marriage, that 

the remaining 200 J. ſhould be her's; and 
beſides that her huſband being dead, and 

| this being a debt to her, not diſpoſed of, ic 


plaintiff, it wits ſald to have been expreſsly 
= agrced befg e * marriage, that the re- 
maining 2007. of her portion ſhould be ap- 
W plicd to pay the huſband's debts, if there 
Vas occaſion. Neither of the agreements 
were well proved. The Maſter of the Rolls 
decreed the 2007. to be applied towards 


vas of opinion, that as the caſe was, unleſs 


the wife, and therefore his Lordſhip directed 
gan iſſue a as to this point. 


WW agreement made in conſideration of the 
3 | wife's portion, to make a ſettlement upon 
1 her for a jointure, and to ſettle lands ao 
we children of the marriage, and the wife 


dies before the ſettlement can be made, yet 
her portion ſhall go to the huſband or his 


repreſentatives, and ſhall not ſurvive to tha 
repre» 


And if, on the marriage, there be an 


did by law belong to her. But, for the 


payment of the huſband's debts; but, on 
. appeal to the Lord Chancellor, his Lordſhip 


there was an agreement that the huſband | 
WW ſhould have the 2001. it would ſurvive to 


Meredyth To. 
Wynn, 
Prec. Cn. | 


212. 


5 Gilb. Ea... 


Rep. 70. 
1 Eq. Ca. 
Abr. 70, IS» 


Liſter *. 
SC. 2 Freem. 


102. 


I Eq. Ca. roy 


_ vie alledging the jointure fell ſhort of what, 
by the marriage agreement, it ought to have been, 


TO. 
repreſentatives of the wife; fongſt, 
In no default, ought not to Tuffer by t 


her huſband, who, it was alledged, had, in 
conſideration of her fortune, which he ex- 
pected to receive (and whi 
ſented to conſiſt of lands anth m qpey on bond, 
and to be of the value of Rc ) ſettled 


ment made of the bonds, the Court diſmiſſed 
| 2 bill brought by the huſband's creditors to 
ſubject her property to his debts; ſaying, 
that the widow had the title in law to the 
lands, and the ſecurities remaining unaltered, 
and being chgſes in action, the benefit where- 


. fere to wreſt them from her. 


| titled to the mortgage as a cheſe in action, 

though there be no ſettlement; and, if it 
be reduced into poſſeſſion in his life, it wil 
go to his executors, and not ſurvive to his 


(749. 1 


bein 2 
e act 


of God. 


But, in ſuch caſe, where a wife ſurvived 


was repre- 


upon her jointure of 45 l. per annum; the 


and no fine having been levied, nor aſſign- 


of ſurvived to her, equity would not inter- 


Ia feme covert be a mortgagee, her huf. 
band, by virtue of the marriage, will be en- 
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wife. The caſe of Packer uv. Wyndham, as 
bo SE: 4 3 


* 
4 


6750 

to this ior, was ö attended with circum- 
| ſtances peculiarly ſtriking. It was thus: 
Mrs. Anne Aſhe, being entitled to the ſum 
of 5500 /. ſecured to her by a mortgage for 
WH years taken in the name of truſtees, and like- 
vviſe to 3000 J. ſecured in the ſamgymanner, 
taken in her own name, an to other per- 
W ſonal property, became a lunatic ; and, ona 


Ws purpoſe, the cuſtody of her perſon and eſtate 
3 was committed to one of the defendants. 
Some time after, Philip Packer, the plain- 
tiff's brother, by ſome contrivance, got at 


and others were afterwards committed by 


marriage, in caſe there ſhould be any. 
3 ; Some time afterwards, on Mr, Packer's ap- 


made 


plication to the Court, by petition, to have 
the commiſſion of lunacy ſuperſeded, it was 
bo directed; but, in regard Mr. Pacters 
clace was much incumbered, and he had 


Packer . 
Wrndham, 
Pre. Chan. 
412» 


W commiſſion of lunacy iſſued out for that 


dhe lunatic and married her, without making 
any ſettlement or proviſion for her. Packer 


the Court to the Fleet, and it was ordered, 
n te ſame time, that all the deeds and 
W ſecurities relating to the lunatic's fortune, 
and alſo her jewels, Fc. ſhould be brought 
and lodged with one of the Maſters of the 
Court, in order to ſecure ſome proviſion for 
che wife in caſe ſhe ſhould ſurvive her huſ- 
band, and likewiſe for the children of that 
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760 
made no ſettlement on his wife, it was, at 
the ſame time, ordered that ſo much of the 
5500 l. as was neceſſary, ſhould be applied 
towards diſencumbring his eſtate, and the 
reſidue laid our in a purchaſe of lands, 
which, zogether with ſo much of Mr. 
® Packer's eſtate ag would make up 500 7. per 
annum, was to be ſettled in ſtrict᷑ ſettlement, 
and the reſt of his lady's fortune was to be 
paid and delivered to him. Mr. Packer 
never complied with any part of this order, 
but, being indebted to one Goodinge in a 


conſiderable ſum of money, Goodinge brought 


his action againſt him, recovered judgment, 


and took out a f. fa. and thereupon the 
mortgage of 3000 J. was fold by the ſheriff, 


and the debt paid. After this, Mr. Packer, 
being indebted to the plaintiffs, his ſiſter: 


in about 2000 f. each, given them for their 
portions, did, by indenture taking notice 


thereof, aſſign the 5500/7. mortgage, and 
all ſecurities taken for the ſame, and alſo 
all other the fortune and portion belong- 
ing to him in right of his wife, to truſtees, 

in truſt, in the firſt place, to pay thereout 
do the plaintiffs their portions, and then, 
in truſt for himſelf, his executors and ad- 
miniſtrators. Some time aſterwards the 5 500ʃ. 


was paid in, and Mr. Packer rot having 


complied with the terms of the laſt order, 
| that 


3 


"FE 
2 


(29) 


( ſecurity taken in the name of a junior Maſ- 
ter of the Court; ſubſequent to which, Mr. 
pPacter died inteſtate and without iſſue, and 
in about two years Mrs. Packer died likewiſe 
W inteſtate and without iſſue. Whereupon the 
W plaintiffs, who were ſiſters and heirs at law, 


mentioned, took out letters of adminiſtration 


1 delivered over to him. 
And the cout reſolved, that as to the 
marriage, it was then out of the caſe, and 


| | that the order of the 19th of March was like- 
viſe to be laid aſide; for as the huſband, 


Court's interpoſing was at an end, and then, 


| the property abſolutely veſted in him by. 


[chat ſum was again placed out at intereſt on x 


tha 
® 


Mr. Packen, and alſo creditors as abo : 


to Mrs. Packer, the wife, and brought a 
croſs bill to have the fortune and ſecurities ö 


W if he had complied with the terms of that 
order, would have been a purchaſer of his 
W wife's fortune, fo he, not having complied - 
W with it, it was juſt as if no ſuch order had 
been made; that the wife being now dead, 
1 and no children leſt, the reaſon for this 


as to the 55007. that being paid in during 
the coverture, was-the huſband's money, and 


Cleland v. 
a 
Blois Martin 
v. Lad x 


Hereford. 


Supra, 348. 


TI 


1 law. That although the Court had thought 
fr to lay their hands on it, and had power ſo | 


Brander. 
1 Will. 458. 


Supra 357. 


vid. 1 p. will. | 
the huſband ſurvive, it will veſt in the huſ- 


2382. 
29 Car. 2. 


1 
to do, it having been paid into the 5 85 


| | hands, yet that was only in the nature 
caution till the huſband ſhould make Fn 
proviſion for his wife, which being then un- 
neceſſary, equity would follow, 


he. law and 
give it to the huſband's repre entatives, to 


n whom it belonged. As to the three thou. 


| pounds, that being ſold b the ſheriff 


on a ff. fa. before the huſband's aſſignment, 
the ſale muſt take place againſt the aſſign- 
ment, though perhaps the plaintiff might 


have an equity to the remainder, after pay- 
ment of Gooding 8 debt; for the huſband 


might aſſign over a term on mortgage for 
years, which he had in right of his wife, and 

ſo he might likewiſe the truſt of ſuch term, 
and it would prevail againſt the wite although 
: ſhe ſurvived. 


If the ak die poſſeſſed of a mortgage, and 


band, by virtue of the ſtatute of diſtributions, 
as next of kin to the wife; for the proviſo 


therein, ſaying, that the ſtatute ſhall not 
extend to the eſtates of feme coverts that die 


| inteſtate, but that their huſbands may BY 


e n, of their perſonal eſtates, a 


efore the making of the a&,” was * in 
favour of the huſband, and not to his pre- 


judice; fo that it was intended by parliament, 


that 
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(79) 
that the huſband ſhould be within the ſtature 
of diſtribution, ſo as to take the wife's choſes 
in action as to his benefit, but ſhoyld not be 
within the ſame, as to his prejudice; and 
this is reaſon; for were the con- 
ſtruction to e otherwiſe, the huſbag 


FT next of kin, though ever ſo remote, with 
vas not the intent of the ſtatute. | 


"The huſband wh actually A a mort- 


| gage to which he is entitled in right of his 
curing payment 


wife into poſſeſſion, hf 
thereof; or an alienation! f it by him will 
not be binding upon her after his death, 


| unleſs it be made for a valuable conſideration ; 
| for if it be otherwiſe, and he die, ſhe ſurvi- 
P ving, ſuch mortgage will go to her as a obeſe 55 
in action, and not to his executor. 85 


Tbus 1 he plains teſtator having B Burnett Arm. 


married the fiſter of the defendant, whoſe 2 2 


marriage made an aſſignment of his intereſt 


in che mortgage; and, by articles between 
him and ſeveral truſtees therein named, the 
money was to be called in and inveſted 1 
z land, to be ſettled to the uſe of the huſband | 


and wife and their iſſue, remainder to the 
* 


Kinnaſton, 


Vern. 401. 


et vid. S. IL. 


portion was ſecured to her by a mortgage in pre. Ch. 112. 
ſee of part of the defendant's eſtate, after R » 


3 


becßuſaſ the mortgage being but in the nature 
of a choſe in action, the huſband had not an 
abſolute power over it, but only a right to 


done, this a 
the huſband; and could have no greater right 
or power than the huſband himſelf had, and 
that was only rode 1 it into poſſeſſion in 
bis life-time, and he having neglected ſo to 


if the huſband brings an ejectment, and gets 
into poſſeſſion of an eſtate mortgaged, a 
voluntary aſſignment of the mortgage by the 
huſband would alter the property; for that 


to the caſe of an 'extent on the wife's judg- 
ment, which clearly is ſuch a poſſeſſion of the 
debt, as veſts it in the huſband to diſpoſe of 
at his will an 1 F 


8 
% 
* 
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right heirs of the huſband. The huſband 


and wife being | both' dead without iſſue, the 
plaintiff claimed the benefit of the mortgage 


by virtue of the articles, as entitled under the 
huſband. But the Court diſmilig th | bill, 


reduce it into poſſeſſion, which not having 
ee ſtood but in the place of 


do, it ſurvived to the wife, notwithſtanding 
the articles, and muſt go to her adminiſtrator. 


But it' ſeems reaſonable to preſume, that 


caſe appears to be in a great degree analogous 


11.7 75 


12 though a mortgage, to which the buf. 
band is entitled in right of his wife, will 
* ſurvive 


* 5 


A Ke 
* 
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you 
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firvive to her in caſe of his death as againſt 
his executors or aſſignees to his uſe; yet 
if his creditors ger poſſeſſion thereof, and 
thereby oblige her to apply to a court of 


equity for aid, the court will not interpoſe 


its RY ro take the veneſie from them. 


Thb, Where « me ib morigagee in fre 
for 800 J. had married a tradeſman who be- 
came a bankrupt, on a commiſſion of bank= 
ruptcy being taken out againſt him, the 
commiſſioners had aſſigned over all his eſtate, 


; | real and perſonal, which included this mort- 


gage. Afterwards; the huſband being dead, 


and the writings relating to the mortgage 
3 being in the aſſignee's hands, a bill was 


Foſvil v. 
Branden, 
1 Will. 458. 


pra, 3 | 


Et wid. 


Lord Carteret 
PM. Paſcal 3 


3 Will 197. | 


brought by the widow of the bankrupt againſt 
the aſſignees for them, and to have the bene- 


and there being in the mortgage-deed a 


; | fit of the mortgage. But it was held by . 
i | his Honor the Maſter of the Rolls, that the 
I | widow being plaintiff againſt the aſſignees, 

W { that ſhe, and not they, ſought aid in equity, 


covenant to pay the mortgage money to the 


wife, this debt or choſe in action was well 


; aſſigned by the commilfi oners to the aſſig- 
vees, and veſted in them; and if the right 


to the debt was veſted in the aſſig ignees, as be. 


plainly i it was, the legal eſtate of the inheri- 


Vor. II. es © By .- knee 


Bennett v. 
Davies, 
2 Will. 316. 


iin truſt for hex, they would have been a ſpeci- 
fic lien thereupon, and have preſerved it 
| from the act 


" 


1 Will. 3 


| that ſhe had, towards the doing of which, I 
equity would hardly have lent any aſſiſtance: ; 


tance of the lands in mortgage continuing in 


than a truſt for the aſſignees. For the truſt 


very hard caſe, namely, liable to be ſued by 
the aſſignees of the commiſſioners upon the 
covenant, and alſo in an ejectment by the 


money ſhould have continued in the wife as 


obſerved, that it might have been a matter 
of different conſideration, if the aſſignee 
had been plaintifis in equity, and deſired 


plight than the huſband would have been; 3 


( 82 58 


the wife was not material, it being no more 


of the mortgage muſt follow the property of 
the debt, elſe the mortgagor would be in a 


wife of the mortgagee, whereas the latter fuit 
would be exyoined i in equity. 


*. 


But If there had THR any enen hefare 
the marriage, purporting that this mortgage- 


her proviſion, or ſhould have been aſſigned 


© VB mA ome; on 


4 laſt caſe, the Maſter of the Roll 


the aid thereof to ſtrip the widow of all 
becauſe the aſlignees, claiming under the 
bankrupt huſband, could be in no bette! 


and if the huſband had 1 in equity: ſued bh ; 
Mone), 3 


+ 
4 
* 


money, or elſe prayed chat the mottgigor Vide Jacobſon | 
might. be forecloſed, equity, . probably, 1 Will. 382. 
would not have. compelled the mortgagor to vid. Moor 
pay the money to the huſband, without his Pe C. 1. 
making ſome proviſion for his wiſe; or at 

leaſt the wife, by an application to the Court 

againſt, the huſband and the mortgagor, 

might have prevented the payment of the 

money to the huſband, ate ſome proviſion, 45 

had been made for bert, 1% Set b 
1 - 
; But 8 chat Ys 1 ſhould apprehend, Ibid. «+ 

W that if the huſband was living, the aſſignees 

of the bankrupt would be allowed the intereſt 

Not the mortgage during his life, becauſe to 

chat he would have been . 1% f 
4 A a court of equity will 50 its 
authority to aid the huſband or his aſſignees, 
Wunder a commiſſion of bankruptcy, to obtain 
Wrhe property of the wife, unleſs ſhe. be pro- 
vided for, when it cannot be got at without 
Wits interpoſition, yet it will not deny its aſſiſ- 
Wance to an aſſignee of a particular chgſe in 
action, the property of a feme covert, if he 


hath paid a valuable cafe for it. 


4 


: hne, e $, he ea $ firſt: . Tudor 2. 
end, being poſſeſſed for the reſidue of a e 3 
erm of thirty one years, mw by Zo 
J 62 the 


_ . the year i676; conveyed it to truſtees for 
the ſeparate uſe and benefit of the defendant» 
his wife,” 

5 firſt mortgaged this term to , who then 
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Steed . 
_ Cragh. 
5 Mod. be 


legal eſtate to the plaintiff; and it was fo 
decreed; for as a huſband may diſpoſe of a 
term for years where the legal eſtate is-in his 


without either the wife or the truſtees join- 


married with R, who made an under-leaſe to 
I for ten years; and in ſome ſhort time after, 
having occaſion for money, he borrowed i 


he would grant him another leaſe of the pre. 
miſes, to commence after #be expiration of th 


before he made ſuch leaſe. 


ne” * 85 


ſhe married &, a ſecond huſband; 


with him aſſigned it to the plaintiff T, and 


then 7 brought a bill againſt the wife and 


her truſtees, - to compel them to convey the 


wife, ſo he may of the truſt of a term, 


LVF 7 5 | 


ks 


And a covenant by the huſband, sthat he I 
will convey a term belonging to his wife, is 
3 wel a N n as will bind her in 


This: Sha 8 being a | fete Min * 
poſſeſſed of a long term for years, afterward 


of C, the under-leſſee, and covenanted, that 


aid term for ten years, and to continue during 
the time he had any right, &c, and died 


And afterwards 
a queſtion 


1 
44 


IS — 3 - . Y7- > . x 
N E 4 Sw > 5 ®. * * * * * I . Wk od o 4 C y * „ . > * 


r 


n aroſe between an aſſignee of all Z's 
oo e and R, who ſurvived her huſband, 


covenant? On the ſide of the wife it was 


agreement between the parties, and reſted in 


the other ſide, it was inſiſted, that the cove- 


contended, that the covenant was only a bare 


4s F 


whether the property was changed by this 


covenant, which could only charge the exe- 
cutors or adminiſtrators of the covenantor, 
and that ſhe claimed in neither of thoſe apa 
cities, but by virtue of that right which ſhe me 


had paramount that of her huſband; but on 


nant was a good diſpoſition of this term in 
equity, and that it was nat prayed, that 


ie che wife ſhould be obliged to carry it into 
1s execution, but that the Court would declare 


che right, in whoſe hands ſoeyer it went. 

ter, lt was objected, in the before-mentioned 
caſe of Tudor and Samyne, that the huſband 

that had made no ſertlement or proviſion for his 
Life, and that, as if he was plaintiff, the Court 


ring him without making ſome ſettlement on her, 
died BW his allignee ought not to be in any better! 


f the a would not decree the truſtees to aſſign to 


-ards Wink: 8 F  canditjoy ; ; 


WT it to be a good diſpoſition of the term in 
equity. And ſo it was decreed to be, becauſe 
a the huſband had a power to diſpoſe of it, 
and the covenant was ſuch a lien as bound 


Et vid. 
Walter v. 


Saunders. 
x Eq. Ca. 
Abr. 38. 


Sed vid. 
Moulſon. 


| 2Alk. 412. | 


W 


Jewſon v. 25 


6860 
condition; but this den; was ye by 
the Court. e 


* „ * 


But there is a great opinion, that an af. 
ſigment of all the wife's property to à credi. 
tor of the huſband, would not be aided in 
equity, unleſs Tome proviſion Wes wee 
. made for her. 8 — 188 — 
* a . | | 
Tewlon 2 * This p point ogrurred in the el of Jeſu 
2 Alk. 418. | and Moulſon. There . married a lady, 
ns entitled under her father's will to one fifth 
part of his whole eſtate, conſiſting of two 
freehold houſes, Sc. which was directed to 
be turned into money, but made no provi: 
| ſion for her by way of ſettlement, Soon 
afterwards; 7 made an aſſignment of all the 
mare, which in the right of his wife he was 
entitled to in her father's perſonal eſtate, to 
A bond creditor, and ata ſubſequent period 
made a ſeeond aſſignment of his wife's ſhare 
do truſtees, for the benefit of all his creditors 
in general. During this period, the wißz 
Was under age, and the execiitors did no ad 
to ſettle, or make any- diviſioh of the father“ 
perſonal eſtate. The queſtion was; Whether 
the wife, WhO was rotallyunprovided for, 
ſhould not have a maintenahee ſecured to ber 
. out of her ſnare of her father's perſonal eſtate, 
before it W in . of the bond 
erediton | 


cm) 
creditor, and the reſt - of the creditors of the 
huſband? and Lord Hardwicke ſaid, as to the 
laſt of theſe alignments, it did not differ 


. from the caſe of aſſignments of bankrupts ; 
li- for it was in the caſe of a failing man, and 


fell exactly under the ſame reaſoning of an 
aſſignment of a bankrupt's effects for his cre- 
ditors in general; becauſe here he aſſigned 
all his right, title, Sc. and eee it 
was * ** the 2 e 


$54 o* 


As to the firſt 3 to the bond cre- wa. 
aug to be ſure, that was different from the 
other, and likewiſe differed in ſeveral cir- 
cumſtances from all the caſes decided, 


In the firſt place, here was a mixed fund, wid. 
ariſing out of real as well as perſonal eſtate; 8 
for though the father indeed, by his will, di- 
rected the eſtate to be ſold and turned into 
money, yet all the children together, when 

they came of age, might have ſaid | to the 


itors 
wit truſtees of the will, let us take the real eſtate | 
7 28 it is, notwithſtanding the teſtator directed 

her's it to be ſold, . Beſides, the wife was an infant 


» ben ſhe married, and likewiſe during all 
| theſe tranſactions; and conſequently, a par- 
W ech gs . of that Court. 


6. ply | Belides 
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a term for years, or a fpecific thing, but an 
aſſignment at once. of all her fortune, and 
which the huſband could not reduce into 
poſſeſſion, without the aſſiſtance of the Court 
of Chancery; neither had there been any 


the teſtator's N which W 1275 the 
i parties, - TSR 2 1 


have joined with the huſband, could not have 


there was likewiſe a clauſe of ſurvivorſhip in 
the will; and therefore there was no poſſibi- 
lity of coming at the fortune, without the 
aid of Chancery; far thar reaſon, the bond 
creditor muſt be preſumed to have known all 
the circumſtances of this ſecurity, and what 


to be mark oe a wite out of her nw 


i great weight upon its being an affigument of the 
whole portion, and if he ſhould allow this prac- 
tice to prevail, it would trip up all the care and 
_ caution of the Court with negard to infants ; for 

a4 huſband then would baus nothing to do, but 4 
lake up money of g third perſen, and though 


( a ) 


Beſides too, this was not an aſſignment'of 


diviſion made, or even an account taken of 


The 1 FEE OR hit willing ta 


bound the wife, as ſhe was an infant, and as 


the rule of equity was, in regard to proviſions 


* the preſent caſe, his Lardbis lay w very 


neither ds nor tbe lender kncww exatty at the time 
what 


e | e AM | el 


jun the abs. W 3 A 
bl Lordſhip was of opinion, not to allow the 
creditor to receive the whole fortune of the 


come into terms, to which they acceded. 


the argument of the Court upon this occaſion, 


tion taken by the Mafler of the Rolls, in the 


eme covert, between the caſe of the aſſignees 


For the better opinion ſeems to be, that in 
the former caſe the courts of equity would not 


cobat the fortune was, yet be might” affign oY 
over, and ſo _ the care ** the Court 


wife, without making ſome proviſion for her. 
And he recommended, that the parties ſnould 


as it ſeems to have acted upon all the cir- 
cumſtances of the caſe combined together; 
but ĩt is obſervable, that the laſt ground was 
that upon which the Court principally relied, 
1700 the nenne ſtate of the fund, 8 


interpoſe in favour of the aſſignees, to take that 


PE part 
þ i | 
LA 
q of 
* 


p 


1 
uk. * 


Ibid. 


+ have ſtared the moſt material parts of 


Avi 18 8 * to e che diſtine- 15 


caſe of Bennett and Davies before mentioned, 
as to the chattels real, or cheſes in action, of a 


of a bankrupt, obliged to have recourſe to 5 
equity to obtain the wife's fortune, and the 
caſe of a ſpecific aſſignee of a particular thing. 


Vide ſupra, 
360. 
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the latter caſe tO a ſpecific aſſignee, although 
they would not aid the huſband himſelf or 
his aſſignees under a commiſſion, As al. 


1s neceſſary to obtain that end. As the 


interference, unleſs ſne were provided for, 


dictory, the claim in both caſes being found- 
ed on the intereſt of the huſband in his wife's 


perfectly reconcileable to each other, and 
cqually founded upon principles of the 


of the bankrupt laws is to do juſtice to the 
creditors at large, by procuring an equal 
diviſion of all the bankrupt's property from 
which he may be thought to have derived 
credit, and to which the creditors have look- 
ed as to their ultimate ſecurity ; and to that 


committed, ſtand by virtue of theſe ſtatutes 


q have been if no commiſſion had iſſued. This 


7 | q . ) 
1 of the wife's property, aigchs the "ry 
rupt himſelf could not get at without their 


but that they would give their aſſiſtance in 


though theſe deciſions ſeem at firſt contra- 


fortune, yet they appear to me on reflection 


pureſt equity. The grand and only object 


end, they veſt that property in the aſſignees, 
who, from the time of the act of bankruptcy 


in the preciſe ſituation the bankrupt would 


being their. object, there is no reaſon Why 
; equity ſhould extend them farther than what 
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bankrupt therefore can gain no credit from 
the principal of his wife's fortune when it 


n 


699) 


is in the hands of an officer of the Court, or 


by 


of a third perſon, who cannot be cornpelled 
to deliver it up but through the medium 
of a court gf equizy; becauſe in that caſe. 


jt can never become part of his ſtock, there 


is no equity to induce the Court to give an 
aſſiſtance to the aſſignees againſt the wife, 


which it would refuſe to the bankrupt him- 
ſell. From the intereſt of her fortune he 
may he ſaid to have derived credit, as that 


paſſes through his hands and enables him to 


| maintain a better appearance ; that there 


fore the aſſignees will be aſſiſted to procure, 
but to the principal this reaſoning will not 
apply; as to that, the claim of the aſſignees 
and of the wife ſtand in equity upon an 
equal footing. The former applies for the 


aid of the Court to enable them to procure 


all the bankrupt's effects to pay his debts; 
the latter prays the Court not to interfere, 
0 the conſequence, if they do, will be, her 
being left deſtitute in the event of ſurviving 
her huſband, although there is property on 

| which ſhe has a claim. Both applicants are 
innocent perſons, having ſuffered, or being 
liable to ſuffer, an injury; conſequently 
cequally favoured in equity. Ia ſuch caſe, 
therefore, equity will ſtand indifferent, ald 
Vill lend aid to neither of chem, but will 
blave the law to take its courſe, But the 

; :- caſe 


WW. 


„ 


63299. 


65 18 different where the dad aliens ar 


charges his wife's chattel real, or choſe in 


action, for a valuable conſideration ; for 


there the alienee looks to the ſpeeific thing | 


in his contract, and gives credit to the pro- 


perty and not to the perſon, and the Court 


conſider him as having a lien thereon, which 


equity will inforce, it being a rule in equity, 
always to ſupport a purchaſer, whoſe title to the 
property purchaſed is founded upon a civil as 
well as moral obligation, againſt a volunteer, 
or one whoſe claim is funded upon a moral 
relation only ; in which light, it ſeems to me, 


the wife may be viewed. Beſides, the wife 
by marriage hath in ſome degree truſted the 
huſband with the diſpoſition of her property, 
which the alienee hath not; and where, be- 


| tween two perſons, one who hath placed a 


confidence and the other who hath not, a loſs 
| muſt be ſuſtained, equity will aid the latter 
againſt the former; for it is a maxim, that 
” WHO * moſt ſuffers met, 


th a ae by a huſband. to 3 1 
Ki wife's mortgage as a ſecurity for a debt, 


accompanied with a lodgment of the deeds, 
although ne aſſignment thereof be actually 
made, will be ſuch a diſpoſition of it in 


iTNC as will be good againſt the wite pro 
taulo. | | 


As 


nen 


As where D's wife was one of three ſiſters Bates 5. 
entitled to their brother's PE 


the brother died inteſtate, and adminiſtra- 


nal eſtate, . 


tion was granted to two other perſons, with 
the three ſiſters and their huſbands; one of 


the adminiſtrators came to an agreement to 


divide the perſonal eſtate into thirds, a third 


to be allotted to each; a memorandum un- 
der the account was ſigned by all; two 


mortgages, one in fee and the other for a 
term, each for 1501. were allotted to Ds 
wife ; the legal intereſt was not aſſigned, but 


by the memorandum was agreed ſo to be. 


Before any aſſignment, D borrowed 2col. 


of the plaintiff on note, and by agreement 
under note took notice that he had, the bet - 
ter to ſecure the 200l. left two mortgages 
with him, which he was entitled to, and pro- 
miſed forthwith to aſſign. Before any thing 
done, D died; the plaintiff's bill was 
brought againſt the wife of D, D's admini- 
ſtrator, and the mortgagors, to be paid his 
200. and intereſt, or to forecloſe the mort- 


gagors. It was argued on behalf of the 


wife, that the mortgages were her choſes in 


action, and, not having been aſſigned by her 


huſband, ſurvived to her, or, ar leaſt, that 


ſhe was entitled to them on paying the plain- 


7 tiff's debt. The adminiſtrator of the huſl- 
band inſiſted, that in equity what D had 


5 done 
4 5 


1 207. : 


TT © 966-31, + 


FLIP amounted to an aſſignment, and that 
he was entitled to redeem the plaintiff. But 
it was adjudged, that the agreement amongſt 
the three ſiſters, and the ſeparating the 
mortgages from other parts of the eſtate, 
was an appropriation of them to D and 
\ his wife, and chat D's heir and adminiſtra- 
tor were truſtees for D and his wife in the 
two mortgages : that D being entitled in 
right of his wife to the truſt of theſe mort- 
gages, had a power to aſſign them for his 
own. uſe: that leaving them with the plain- 
riff, and giving his note, promiſing he would 
procure en to be aſſigned, amounted in 
equity to a diſpoſition of them for ſo much 
as to ſatisfy the debt to the plaintiff, but 
not for more, For though he migbt have 
diſpoſed of the whole in the manner he did, 
his intention was only to ſecure the plaintiff's 
debt, which being done, the mortgages be- 
longed to the widow as her chgſes in action, 
and not to the huſband's adminiſtrator : that 
although one of the mortgages was in fee, it 
made no difference; for a huſband might 
diſpoſe of the wife's mortgage in fee, as well 
as dad her gage fo for a term. 
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Watts W. tad adreſs caſes of agpminencs of . 


Thomas, 
2 Will. . Jes in action, no particular forms are neceſ- 


fary 


he a ao 


"WE" 


1 


fary to be followed; for the principle which 
Boverns them is, that the tranſaction amounts 


to an agreement for a valuable conſideration 
before-hand, to lend money upon the faith of 


being ſatisfied out of the fund; and to give 


effect to it, Courts of equity, wherein the aſ- 


ſignment of a «boſe in actia is admitted, H 


conſider it as amounting to an aſſignment of 


ſo much of the debt, io effect which any words 
or acts evincing the intent of the parties will 
do, and no particular words or acts are ne- 
ceſſary thereto. Thus if a mortgagee were to 


receive the money due on a mortgage, and 
there was wrote on the back of it, © whereas 
J have received the Principal and intereſt 
from ſuch an one; do you the mortgagor, pay 
the money to him ;” this would amount to a 


valid aſſignment in equity, and the mort- 


gagor could not pay the money to the mort- 
gagee without making himſelf liable to the 
aſſignee, becauſe he would have paid i it with 
full notice of the aſſignment for valuable Sen- | 
ſideration. 17:7 | MT A 


. A: tradeſman having, after 


nage, purchaſed a term for years to himteit Þs 


and his wife, and the ſurvivor, and the exe- 
cutor's adminiſtrators and aſſiong*of ſuch 
furvivor, for the reſidue of the term, mort- 


gaged 


0 5 5 


gaged it without the wife's} joining; with 4 
proviſo, that if the huſband or wife, or 
either of them, or their or either of their 
executors or adminiſtrators, ſhould pay the 
mortgage- money and intereſt at the day; 
then the mortgage ſhould be void; and that 
until default & payment, the huſband, his 
| gxecutors, and adminiſtrators, ſhould quietly 
enjoy. Seven years after he died in debt, 
leaving his wife executrix, and the money 
unpaid. The queſtion was, whether the 
equity of redemption of this term was aſſets 
for the payment of the huſband's debts, or 
it ſhould go to the wife as ſurvivor? And 
it was held by the Maſter of the Rolls; that 
the ſettlement on the wife, being made after 
| marriage, was a voluntary conveyance ; that 
being only a term for years, and conſe- 
_ quently always in the power of the huſband 
 zoforfeitgr aliene, the mortgage was an alien- 
Mor... For, though if the mortgage-money 
had been paid before the day, the mortgage 
* would have been void, and conſequently all 
_ _thivgs would have been i in ſtatu quo; yet the 
2 mortgage being forfeited, the equity of re- 
"*dempri was now become a creature of 
equity and it being! in the caſe of creditors, 
and the redemption given, as well to the 
executors of the huſband as to the executors 
19885 > 


of the wife; 5 As laſt bid being, that 
the huſband; his executors, c. might enjoy 
till default of payment, he decreed, that the 


equity of redemption of 1 term ſhould. be 
aſſets. 


TS, 


Out of what Fund Mortgages are te 


by aſcertaining the preciſe nature of a debt 
on mortgage, which will neceſſarily lead to 
the developement of the fund on which! it i 
chargeable. e 1 5 wg 


upon this ſubject, as they relate to mortgages 
7M particular, a man would be induced to 
2 imagine that incumbrances of this kind ſtood 


ſpecting the payment of debts ; but that ariſes 
from the circumſtance, | that many of theſe 
caſes were decided at periods, when the na- 


CA i. 


be Beveemed, . 


\HE qagſtion, out of what fund mort- 
gages are to be paid, muſt be decided 


From he caſes to be met with in the books 


upon a diſtinct ground, and did not fall un- 
der the general proviſions of the law, re- 


ture of a mortgage debt was not thoroughly 
underſtood. Since that has been aſcertained, 
there 


99 ) 


to be liable to pay off * 
It has long been bobzen, that a mortgage, 
whatever be the form of the ſecurity, whether 


it be accompanied with, or be without, a 
covenant or bond for the payment of the 


ditional ſecurity for the money borrowed ; 


the land de a defective ſecurity, 


to a certain ſum of money is mutually a ac- 
wo and loſt. 


there is, generally ſpeaking, very little difi- 
culty in fixing upon the fund, which ought 


money borrowed, being in the abſtract and 
intrinfically no more than a contract for a 
borrowmg and lending, is only a debt, and the 
eſtate mortgaged is a pledge by way of ad- 


Meynell u. 


Howard. 


and, on that ground, the mortgagee is 
bound to make good the money, — : 


” debt i is a perſonal hut whereby a right 


Debts are e of foveral kinds, uſually divided : 
W into debts of record, debts by ge and 


d 

1 debts by pie contract. 

-— 

ſes The firſt and laſt of the diviſions are not 
eſe material to the diſcuſſion of the preſent 

13- dq ueſtion; I ſhall therefore confine my obſer- 
ily WM vations to that diviſion, which includes debts 

ed, by * with the ere nature of which, 
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ſo far as applies to the extent of the obligation 
they impoſe, and the ſubjects on which they 
attach, the reader muſt be made acquainted, 
in order clearly to underſtand the principles 
upon which we muſt decide, out of what 


funds prima facie mortgages, gua ſuch, are 


to be paid. 55 


of 


Debts by ſpecialty, or ſpecial contract, are 


ſuch, whereby a ſum of money becomes, or 
is acknowledged to be, due by deed or inſtru- 
ment under ſeal, ſuch as by deed of covenant, 
by leaſe reſerving rent, or by bond or obli- 
_ gation. Debts upon mortgage likewiſe fall 
under this denomination; for mortgages are 
made by deeds or inſtruments under fea], in 
which the loan is acknowledged, Such debts 
by ſpecialty, in regard- that they were con- 
fir med by ſpecial evidence under ſeal, were 


ranked in a higher degree than ſimple con- 
tract debts. But whilſt the debtor and cre- 


ditor, and the debt, continued in ſtatu quo, 
no material diſtinction followed from this 


ſuperiority, in reſpect of the fund on which 


it was chargeable. The advantages i in point 
of proof, ariſing from the inſtrument, con- 
ſtituted all the difference; for whether the 


debt commenced by ſpecialty or ſimple con- 
tract, ſtill it amounted to no more than a 
perſonal 


( 101 1 
perſonal duty; z it gave no lien upon the 
TY ute 8 c . 


But when 'the 105 died, then the E Per 


to the payment, in that order, until each 


degree could not be paid, until debts of a 
ſuperior degree had been firſt. diſcharged. 


of the debtor, as well as in the hands of the 


on- for a perſonal duty againſt the owner, unleſs 
in 2 in two caſes; the one in the caſe of the king 
| by his prerogative, which entitled him ab 

H - SER origine 


cialty creditor derived an eſſential and imme- 
diate benefit from the ſuperior degree of his 
debt; becauſe the repreſentatives of the 
debtor were bound to claſs the debts according 
to their rank, viz. as debts of record, debts 
by ſpecialty, and debts by ſimple contract, 
and to apply the funds, appropriated by law 


claſs was fatisfied; ſo that debts of an inferior 


S Theſe two circumſtances of greater conve- 8 
nience of proof againſt the debtor, and prio- 
nity of payment, where the matter was 
adjuſted by his repreſentatives, out of the goods 
and chattels of the deceaſed (which being the 
ſecurity creditors depended upon, were liable 
in the hands of the executors or repreſentatives 


debtor himſelf) ſeem to have conſtituted the 
principle features, which diſtinguiſned 4 
on- ſpecialty from a ſimple contract debt; for, at 
common law, there was no execution of land 


Vid. 2 Inſt. 19. 
Magna Charta, 
Cap. 8, 


Dyer 277. | 
#.,P1. 252 | 


Sx 102 5 
erigine legis, to execution of body, lands, 


and goods; the other, in the caſe of the heir, 
if ſpecially named in the inſtrument, here 
otherwiſe the debt would have been loft. But 


a ſpecialty did not bind the heir by virtue of 


its intrinſic ſuperiority or force, but charged 
him merely as comprehended in the contract, 
where he was included therein by expreſs 
words; for the heir was not, in reſpect of the 
lands having deſcended to him merely, 


chargeable for any debt or wrong, or treſpaſs 


of his anceſtor, though the executor was, ſo 


far as he had chattels or aſſets, and that not- 


withſtanding he (the executor) was not 


named in the contract. 


This exemption of the land from being 


liable to anſwer the perſonal contracts and 
engagements of the tenant, was one of the 


accidents incidental to the introduction of the 


feudal law, which protected lands from all 
ordinary proceſs, in order that the tenants 


might be the better able to anſwer the 


ſeudal duties to the lord, theſe being the life 
and ſupport of that kind of government. 
And as the land was not originally liable to 


ſuch perſonal duties in the hands of the an- 
ceſtor, ſo neither was it liable in the hands of 
the heir, if he was not comprehended i in the 
gontract, and bound expreſoly * the act 0; 


6 „ 


his 


1 103 5 


his anceſtors, whereby, he might be b 
debtor in reſpect of aſſets. 8 


. 


But at common law, from the time of 4 yoo Io. 
Edward 2d, to that of Heury 4th, where the — we 
anceſtor bound himſelf and his heirs ex- 1 8 
= preſsly by ſpecialty, the obligee, if the execu- b. 12. a. 
tor had not afſets, might have had an action 
of debt againſt the heir, and, on judgment, 
became entitled to a ſpecial writ, whereby all ee 
the lands, deſcended to the heir, were to be ; Cn: 
delivered in execution to the debtee, who P. Fl.. 
had recovered, which was a writ grounded 
upon the common law and not on any ſtatute. 
However, at this period, the heir, though _ 
named, was not chargeable, if the executors 
had aſſets; for the land ſtil remained, even 27 E. 3. 1. 
at law, a favored fund, being conkdered ** ** 
only as a dernier ſecurity for a debt, to which 
de heir became ſubject, in reſpect of the 
contract, to the performance of which he was 
bound, not as debtor, but in privity, ah 
heir, in reſpect of real aſſets deſcended, if 
the perſonal aſſets failed; for, by the com- 
mon law, if the heir, before an action brought 
againſt him, had aliened the aſſets, the 
obligee was without any remedy, which 
would not have been the "caſe, if the debt 


he had been conſidered as due from him inde- 
[ pendant of afſers, And though the action in 
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_ executor; that ſeems to have ariſen from the 


would have been deſtitute of a remedy, unleſs 
ſuch writ could have been maintained, there 
being no On” . 0 to this 


pitzh. Abr. Tit. 
Dette Pl. 175. 
6 Hl. 4. 2. b. | 


Ph 14. 


7.15 4. 13. a. 
14 H. 8. 10. b. 


Poph. 15 1. 


Sanderſon, 


7 Pl. 13. 


Benl. 162. 


. cutor, at my pleaſure, and Mich. 10. H. J. 8.b. 
where, in debt againſt the heir, he pleaded 


of the writ purchaſed,” Faviſor faid, ſuch 
Vide Dyer, : 


204. 
b. Pl. 2. 
1 Anderton, 


ef * 
7 * ys 4 
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pleaded aſſets in the hands of the executor 
. day of the writ purchaſed. But the law 


5 4 E. 4. 25. if a man make an obligation to 


ſuch caſe was in the debet and detinet, and 
not in the dztinet only, as in the caſe of an 


circumſtance, that the right in ſuch caſe 


RO oo i IS ET OE 


*C aſe, 


Therefore, down to the time of Henry the 
Fourth, if the heir was ſued on the ſpecialty 
of his anceſtor, in which he was alſo named, 
and with which he was chargeable in reſpect 
of real aſſets deſcended, he might have 


| ſeems to have altered in this reſpect in the 
time of Edward the Fourth, for per Piget, 


me, and bind himſelf; his heirs, and executors, 
and die, I may ele& to ſue the heir or exe- 


« aſſets i in the hands of the er the day 


plea would not be good. 9 ſimilar decifion 
was alſo made on the like plea, in the 3d and 
4th of Elizabeth, And no inſtance has 
occurred to me in later times, wherein aſſets 
in the hands of the executor have been con- 
+ ſidered 


...... AN nl 


N 
| 
& 


W good plea for an heir in {7 


ſidered as having an election, where the heir 
is chargeable, to ſue him, or the executor or 
adminiſtrator, at law, to recover his ſpecialty 
debt from the one or the other as he pleaſes, 
without regard to the executor or adminiſ- 
trator having or being without aſſets, 


gives the clegit, ſubjects the lands and goods 
indifferently to o the execution of the creditor, 


Stat. 0 
ſtatute of merchants, in like manner direct * 


that the lands and the goods of the debtor 
ſhall be delivered to the merchant by rea- 
ſonable extent, to bold them until ſuch time 


45 the debt is levied. 


The ne n Toe adopts the old 27 E. 3 Stat. 
notion; charging the lands only in the event * Cap. wi 
of the goods and chattels of the debtor pro- 

ving ; deficient. 


Or the fibſequene ſtatute of William and 


5 Mary, made to prevent any wrong and in- 


jury to creditors by alienation of the lands 44 and 4th 

\T 
deſcended to the heir, or from the anceſtor's 9 08 WL, 
deviſing away the lands, makes no pr oviſion | 


5 as 


ſuit; but the debtee has been ever ſince con- 5 Bce, Abe. 


The ſtatute of e gminbe⸗ allo, which 73 E. 7. Cap. 


And the ſtatute of Acton Burnell, and the 11 r. ak: 
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* (105 P, 
as to any priority, in purſuing the general 
aſſets of the debtor for ſatisfaction of the 


debt. 


Baut although the common law, after lands 

EEE became ſubject to execution for debt, ſeems 

to have relaxed in favor of the creditor, ſo 

far as to let him in indifferently on the real or 

perſonal fund at his election, it provided no 

means of adjuſting how the burden ſhould 

be borne as between the heir or terre-tenant, 

and the perſonal repreſentative of the debtor. 

Here therefore equity ſtept in, and, con- 

ſidering the common law remedy againſt the 

heir, and the ſtatuteable proviſions againſt 

the land, as inſtituted only for the ſake of 

” preventing the creditor from a total loſs of 

huis debt, and that, therefore, the ancient 

common law notion furniſhed the true prin- 

2 Freeman, ciple on which an adjuſtment ought to be 
204. 205, 2088. | 2 | | ET 

Hard. 512. x made between the heir and executor, founded 

ba es. 16. an equity upon the common law notion, and 

thereupon ſubſtituted the heir in the place of 

the creditor, and fixed the debt ultiqately 

on the perſonal aſſets, if ſufficient, making 

1 the perſonal, as between the heir and exe- 

2P. Will. 776. cutor, exonerate the rea] eſtate; in whick 

reſpect that Court acted in conformity; with 

one of its principles, namely, that in all caſcs 

when it is a meaſuring caſt between an exe⸗ 

ctor 
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( 107) 
cutor and an heir at law, the latter 1 in _ 
ſhall have the preference, 


Therefore, although a crndione by ſpecialty 
may (at law) ſue either the heir or executor, 
and ſhall have the benefit of his ſecurity 
againſt the one or the other at his election; 
yet, if the heir be charged in debt, where 
the executor has aſſets, the former may ul- 
timately compel the latter in equity to pay 
the debt, unleſs he can ſhew ſome ſpecial 
exemption by the act of his teſtator, upon 
which he ought to be diſcharged. 


It being 88 once eſtabliſhed, that a Cope v. Cie; 
mortgage was a ſpecialty debt, it followed be. Be. "oa. | 
of courſe that the perſonal eſtate was in the Abr. 269. | 
firſt place to anſwer it in equity, as between 251. 2 Chan. 
the heir at law of the mortgagor.: and his Talbot 54. 


2 520. 3. 


455. 3 Chan. Rep. 206. 8. L. as to a pledge, the foundation of 
that contract alſo be: Ng debt, 2 * 272. | 


But 3 the principle upon which the 
beir at law, or heres natus, might compel an 
executor, in equity, to reimburſe him what 
be had laid out in diſcharge of a mortgage, 
or to diſencumber the mortgage in his favor, 
ö obviouſly applied with equal force in favor 
of an heres fattus, « or one ſubſtituted in lieu 
of 


1 Cha. Ca. 34. 
Ca. To Ca. 5 x | 


perſonal repreſentatives. 3 S 
Bro. Par, Ca. 14. Hard. 512. 3 P. Will, i Pre. Chan. 61. 2 P. Will. 
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of the heir at law where ſuch ſubſtitution 


was lawful; that principle not being founded 
upon the privilege of the heir at law, but 
upon the nature of the contract, and there- 
fore equally applicable, whether the land 


paſſed to one claiming as heir at law, or as 


heir by conſtitution of the owner, yet, in the 
caſe of Corniſh and Mew (a) which occur. 
red ſo late as 1677, the Court of Chancery 


diſtinguiſhed the caſe of an heir at law from 


that of an heir conſtituted: in truſt, and re- 


fuſed in the latter caſe to exonerate the real 
eſtate in favor of the truſtee; and in the 


caſe of Pockley and Pockley ( which was 


agitated in 1681, it is ſaid to have been ben 
only lately decided, that an heres factus, or 


heir by ſubſtitution of the whole eſtate, 


ſhould be allowed the benefit of having the 
real eſtate diſcharged. But in that caſe 


Lord Finch, Chancellor, ſaid, that not only 


he who was heres factus ſhould pray in aid 
of the perſonal eſtate to diſcharge the real 


eſtate, but even an ordinary devi ee ſhould 
have that benefit. 


WE I Chan. Ca. 271. 


1 þ ) 1 Yom: 36. "Oban. Ca. 54, et py Lady Middleton 
v. Sir Thomas Middleton, 2 Freeman, 189. Hawes v. 


Warner, ibid. 277. Biſhop v. Sharp, 2 Freem. 346, 


? 


( 209 ), 
' Accordingly, in the caſe of an ordinary Johnſon #. 
aer where the defendant's teſtator having 2 . 
made a mortgage of his lands for a conſider- 
able ſum of money, by his will appointed 
them to be ſold for payment of his mortgage 
money, and afterwards deviſed the lands ſo 
in mortgage, as to one moiety thereof to the | 
W plaintiff, &c, and made the defendant exe- 
cutor, and deviſed the perſonal eſtate to his 
executor for the payment of his debts: The 
+1 ſingle queſtion was, whether the perſonal 
W eſtate ſhould be applied to diſcharge the 
mortgage for the benefit of the deviſee ? And 
it was decided at the Rolls that the perſonal _ 
eſtate ſhould be ſo applied for the advantage 
of the deviſee, and that decree was confirmed 


ö by the Lords Commiſſioners. 

0 And fince the true ground upon a 
y wis equity is founded has been aſcertained, 
4 and che nature of a mortgage clearly under- 

1 ſtood, this principle has been admitted i in its 


fulleſt extent as to e, 


Thus, in the caſe of Pockle and Pockley, it Vid. Supra, 

vas determined, that ſuch debt on mort: 

gage would leſſen the widow” 8 cuſtomary 5 

: | moiety in the province of York; for the 5 

F cuſtom cannot take place until after the debts 
; 80 
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| Bail 5. Bail, 


eitcd 1 P. 


Will. 335» 


Howell v. 


Price, Pre. 


Chan. 477. 


4 44; . 153 20 
So a mortgage ſhall be paid out of the 
perſonal eſtate, in preference to the cuſtomary 
or orphanage part by the cuſtom of London. 


And although the ſecurity be in the nature 
of a Welch mortgage, in which no certain 
time is mentioned for redemption, yet the 
rule has been determined to be the ſame as 


to the application of aſſets; for ſtill the baſis 
of the contract is the debt, and the land Is 
taken collaterally as a Pledge. 1 


| But although the general rule of equity is 
to apply the perſonal eſtate, in the firſt place, 


for the payment of all debts, as well ſpecialty 


debts, which attach upon the land, as ſimple 


contract debts, and it is equally certain that 
a teſtator cannot, as againſt his creditors, 
exempt the perſonal eſtate; yet, as againſt 
the heir at law, or the deviſee of his real 
eſtate, he may at pleaſure ſubſtitute the real 
in the room of the perſonal eſtate, and charge 
all his debts upon that fund, though not 
primarily liable. In equity this may be done, 
either by an inſtrument indicating ſuch 
intention in expreſs terms, or by an in- 
ſtrument impliceting a plain and manifeſt in- 
tention of the teſtator to exempt his perſonal 
: eſtate, or to give the perſonal eſtate as a 
| ſpecific legacy; for he may do this as well-as 


a6 


2 ((n) 
give the bulk of his real eſtate in that ſhape. 
As the conſideration of this doctrine naturally 
ariſes out of the part of our ſubject now in 
diſcuſſion, and as, depending merely on queſ- 
tions of intention, it has branched out into 
a variety of diſtinctions founded on minute 
differences and ſubtile refinements, which 
W have enabled ingenious logicians to diſcover 

W ſhades of diſtinction almoſt imperceptible to 
es ſcrutinizing obſervers, I ſhall here call 
the attention of the reader to this important, 
and 1 may ſay, curious branch of learning, 
and endeavour to give a general idea of the 

W criticiſms to which it has given rife. In the 


3 

7 purſuit of this object, I ſhall firſt point out 

e what circumſtances have been held, not to 
© WH furniſh an inference, that the owner of both 

. funds, meant that the perſonal eſtate ſhould 95 
lt not exonerate the real eſtate, and then 1 
N ſhall ſnew in what caſes the perſonal eſtate 
al has been exempted. 


In he of Feltham and Harljion reported, 
1 Lev. 203, it is ſtated to have been ſaid by 
Serjeant Fountain, and admitted by the Ma/- 
ter of the Rolls, that if a man deviſe lands 
tor payment of his debts, and make an exe- 
cutor, and leave a perſonal eſtate, no part of 
the perfonal eſtate ſhall go to the payment 
of debts ; becauſe, by making an executor, 


the 
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the teſtator's intent appears that. the enter 
ſhould have the goods, the teſtator having 
made another proviſion for the payment of 
his debts ; ] but if a man diſpoſes of lands for 


the payment of his debts, and after dies in- 
teſtate, the perſonal eſtate ſhall be charge- 


able in the hands of the adminiſtrator, for 
for no ſuch intent as before appears. 


But the diltinction above alluded to has 


been long ſince over- ruled, and it has been 


held, that where the perſonal eſtate falls upon 
the executor virtute officit, there the executor 


ſhall apply the N eſtate 1 in exoneration 


of che real. 


| Grey z. Grey, This was s the 40 of Lord and Lady Grey ey, 


1 Chan. Ca. 


226. SL where the father made a conveyance of an 
Hide, infra, Eſtate to truſtees and their heirs, to pay his 


debts and legacies, and ſubject thereto for 


performance of his will; and, at the ſame 
time, made his will, and thereby deviſed that 
the truſtees ſhould pay 20007. a-piece to his 
ſons R and L, and alſo 6000 J. to his daugh- 


ter, the ſurplus to his heir, and made 


Te his wife executrix, but gave her not thereby 
in terms the perſonal eſtate ; and it was de- 
creed that the perſonal eſtate ſhould be ac- 


counted for in aid of the heir, as well with 


regard to what he ſhould be charged for the 
creditors, as for the legacies. 
| And 


N (1130 
And it was decreed in Sir Peter Soame's Sir peter 
caſe, where a father died inteſtate, leaving a del, TP. W. 
mortgage on his real eſtate made by himſelf, 9. 
chat the perſonal eſtate ſhould be applied to 
pay off the mortgage, although the younger 
children were thereby left deſtitute, | 


And the rule of equity | is 1 appli- 
cable, where there is @ gift of the whole 
perſonal eſtate to the executor, if nothing be 
done to ſhew that he is meant to take as a 
legatee, and not as executor merely. 


Bs hus, where one deviſed his perſonal eſtate Cutler . 
to his wife whom he made executrix, Lord Co's 
Somers decreed, that ſhe took it as executrix, ys 

and that the perſonal eſtate was to be applied 


in the exoneration of the real cſtate, - 


805 although Ke bequeſt to the executor. 

were by way of reſidue, the perſonal fund 
would nevertheleſs be liable to exonerate the Anonym flo... 
real eſtate ; and, therefore, ſhould one be- . 


Noke, exec. 
queath ſeveral ſpecific legacies out of his per- f Medlicot. 


| ſonal eſtate; and afrerwards, i in the concluſion Bro. Ca Parl, 
| of his will, give and deviſe all the reſt ac 
reſidue of his perſonal eſtate to his wife or a 

ſtranger, whom he thereby made an execu- 

ac- trix or executor, the perſonal eſtate would be 

firſt applied towards the payment of - 266k n 
debts for the benefit of the heir. -; 


White v. 
White, 1 
Vern. 42. 


ton et al. 
. Stone, 2 


Vern. 308. 


1693. 


0 114 ) 


Thus, where a man deviſcd ſeveral lega- 
cies, ſubje& to particular charges thereon, 


and gave the ſurplus of his perſonal eſtate to 


his wife, the perſonal eſtate was directed to 
be applied ir in caſe of the real. 


And, on this principle, 5 one deviſed 
the ſurplus of his eſtate, his debts and lega- 
cies being paid to his wife and his eldeſt ſon 


John, equally to be divided between them, 


and added, whom be made his executors; and 


farther willed that ſhe ſhould continue his 
true widow, but if ſhe married again, his will 
was ſhe ſhould render the right of being exe- 


cutrix to his ſon Roger, to be partner with his 


brother John in the executorſhip; the widow 
of the teſtator married, and the queſtion was, 
whether by the marriage ſhe had forfeited her 
| ſhare of the ſurplus? It was held by Lord 
Somers, upon the authority of the laſt-men- 


tioned caſe, that ſhe had ; for ſpe took as ene- 


 Calrix, and not as legatee. 


I ſhould here obſerve, that the circum- 


ſtance of the bequeſt, and the conſtitution of 
executor, being in the ſame ſentence, and in 
favor of the ſame perſon, has been ſome- 
times conſidered as an important feature in 


theſe kind of caſes; and the caſes of Cutler 
and Coxeter, and of Barton and Stone have 
4 hee 


(mw) 
been occaſionally reſolved upon that principle z 
and it appears to me, that this circumſtance 
is material as furniſhing an index to the 
then ſtate of mind of the teſtator; it im- 
plicates the fact, that the teſtator contemplates 
his legatee as his executor, his executor as his 
legatee, and that therefore, as he ſpeaks of 
them in the ſame breath in both characters, he 
ſhall be taken as viewing both characters in- 


differently, and as one. But the oppoſite infer= 
, ence was diſcuſſed before Lord Harcourt, in a Hall v. 
| caſe which aroſe upon the will of Lord Chief 


Juſtice Hale and diſallowed; the circumſtances 
of that caſe, ſo far as are material at preſent, 


15 were as follows: Lord Chief Juſtice Hale, after | 
by giving away his ſtudy of books to ſuch of 
bis grand-children as ſhould ſtudy the law, 
er and his mathematical inſtruments to his wife, 
d deviſed the reſt and reſidue of his perſonal 
* eſtate to his wife, and then went on and 
*. Lave ſeveral other directions, touching other 
things, and, in the cloſe of his will, ſaid, 1 
di hereby make and ordain my ſaid wife ſole 
im erecutrix f this my laſt will and teſtament. 
n ol And one queſtion was, whether the expreſs 
d in Ndeviſe to the wife, of all the reſt and reſidue 
mer Wo! his perſonal eſtate in one part of the will, 
em Whſhould be fo coupled with the laſt clauſe, 
utler nereby he made her executrix, as to be all 
” one with the caſe, where a man deviſed all 


7 Fn the 


Brooker, Gilb. 
Rep. Eq. 73» 


ut ); 
the reſt and reſidue of his perſonal eſtate to 
his wife or any other, whom he thereby 
made executrix; or whether this deviſe of Ml 
the reſt and reſidue of his perſonal eſtate, iſ 
being a diſtinct and independant clauſe, 
ſhould be looked upon as a ſpecific legacy iſ 
to her, and to exempt ſuch reſidue from 
being applied in the firſt place towards pay- M 
ment of the debts, in eaſe and exoneration of i 
the real eſtate expreſsly deviſed for that pur. 
poſe, as it would have been if another perſon 
had been made executor ? Mr. Vernon in- 
ſiſted that it ſhould be exempted ; that hen 
he gave her the reſidue of the eſtate as ii 
legacy, before he ſeemed to conſider wh 
ſhould be his executors; that the making 
the executrix was in a diſtinct clauſe after 
and had no relation to the deviſe in the wil 
to her before; but Lord Keeper Harcoun 
inclined that it would be all one. And thi 
| ſeems reaſonable, if the principle on whidii 
the caſes laſt alluded to ſtand, be thi” 

: ſince the deviſe to the executor is peri 
fectly ſuperfluous and idle, and no mor 
than the law would ſay were there no ſuc 
expreſs deviſe, the executor rnuſt take ſud 
reſidue in the ſame manner as he would hav 
done had it been left generally to fall upd 
him as executor ; and therefore, ſuch exec! 
tor muſt take the perſonal eſtate after paj 
| 1 


17 
ment of debts and legacies thereout, as the 
proper and obvious fund for that purpoſe, 


W and to the payment whereof his office of exe- 
cutor  obliges him. 


There are e ſeveral ways, by any of which a 
man may ſubject his real eſtate, to the pay- 
ment of both ſpecialty and ſimple contract 
debts ; as, by conveying his eſtate to truſtees ; 
for a term of years or in fee, in order to pay 
the debts; or by way of charge in equity, which 
the Court of Chancery will decree to be per- 
W formed ; or he may direct that his real eſtate 
may be ſold for payment of hisdebts; but which 
ever of theſe modes he adopts, none of them 
will make the real eſtate firſt chargeable, if 


or a manifeſt intent to diſcharge the perſonal 
eſtate, but it will nevertheleſs be firſt liable: 
for the ſame principle on which a Court of 
Equity raiſes an equity in favor of the beres 
natus, ot of the deviſee, againſt the perſonal re- 
preſentative in reſpe& of debts, which, in 


xr 8 rac 2 
* their original nature, attach upon the real fund, | 
equally pervades the caſe, notwithſtanding 


tuch proviſion be made as to them ; for the 
rule ſprings out of that great ſource from 
whence molt of our principles relating to 

real property are derived, the feudal ſyſtem, 
and has for its object, the protection of the 
1 3 fieeholder; 


there be not in the will, either expreis words, 


(118) 
freeholder; and there is the ſame reaſon for 
raiſing an equity in his favor, where his 
eſtate is rendered liable to the debt by the 
act of the owner, as where it is rendered 
liable to the debt by the act of law: but 
another principle interferes, as to ſimple 
contract debts ſo charged, for ſuch will, to 
that extent, is a diſinheriſon of the heir, 
which, upon the old maxim of law, cannot 
be effected but by expreſs words or neceſſary 
implication, Beſides, in both inſtances, 
equity acts in conformity with the general 
_ conſtruction it puts upon ſuch proviſions; 
| becauſe every proviſion of this kind takes 
effect through the medium of a truſt either 
expreſſed or implied. Now a truſt does not 
affect the rights of parties intereſted in the 
thing bound by it, farther than the object 
in view requires. In whatever mode the 
eſtate is charged, ſubject to the charge it be- 
longs to the heir. It is his land. He may 
pay the debts, and call for a conveyance, 


r - EVE, * YET AQ” BEE * 4 R 25 * TAL os FA 5 "I f * 22 4 & 7 FPS" 77 2 
LES EC ̃ ur. ok ne 7?ĩjP ³6.li io i Lo OT Rs Tu sss - Sod OCT Ef. 
q 0 q PEE þ 7 l e | — 1 . * 4 „Xen 0 —Y 3 FINN gh ahne OA INNS 1 e 2 4 * 1 * 3 EY bs. e - R 

. . - - 8 - K 7 * * 4 7 9 71 


The ſame obſervation applies to the heres factui 
or deviſee. Whether the eſtate come to the 
deviſee charged with the debts, or be deviſed 


to a truſtee for a term to ſecure the debts, or 
| be abſolutely given for that purpoſe, it is not- 
withſtanding the eſtate of the heir or deviſee, 


- therefore which raiſes an equity, where there 


are 


though ſubject to the charge. The ſame policy 


69) 


are ſpecialty debts in favour of the heir, dic- 


tates the ſame equity where ſimple contract 
debts are, by the teſtator, placed on the fame 


footing as ſpecialty debts. 


Therefore, cenichſdeacing the real eſtate 


be bound by way of charge in equity, which 


the Court of Chancery will decree to be per- 


formed, yet it ſhall be exonerated nw — 


perſonal eſtate. 


Thus, where one by her will ſaid, © I deviſe 
AB, my heir, Clipton lands, he paying all 


debts and legacies charged on theſe lands, 


and after his deceaſe, to my nephew B,” and 
in another part of her will, ſaid, © I leave my 


jewels, plate, pictures, medals, and furniture, 


Bridgman v. 
Dove, | 
3 Atk. 201. 


Eb vid. Bartho- 
lomewvv. May, 
1 Atk. Rep. 385. 


to my two executors, to be equally divided,” 
and in the laſt clauſe of her will, ſaid, © Crea- 


ting St. Mary's, and Creating St. Olive's, I 


make liable to all debts, notes or bonds, I 


have contracted ſince 1735, if any, and what 


remains to be paid to D, after the Creatings 


are ſold.” Lord Hardwicke held, that the 


making a particular eſtate in the land liable 


to pay debts, did not exonerate the perſonal 


eſtate; becauſe it was the material fund for 
the payment of debts: and his Lordſhip was 


of pinion, that the reſidue of the perſonal : 
144 - 5 yi 3 


Mead v. Hide, 


a Vern. 120. 


„ 
eſtate ought in this caſe, to be applied in 
exoneration of the real. 


So where D by will deviſed ſeveral lega- 


cies, and, inter alia, twenty pounds to H, 


and made his executor, and deviſed his real 


eſtate to M, paying his debts and legacies; 
and deviſed, that if he did not pay the lega- 
cies in three months, and the debts in two 


months, the legatees and creditors might 
enter and hold till ſatisfied. It was decreed, 


on a queſtion, whether the perſonal eſtate 
ſhould be applied in eaſe of the real eſtate, 
that it ſhould; for that the deviſe amounted 


but to a charge upon the real eſtate, and in- 
tended not to avoid the eſtate 1 in caſe of non- 


— e : 


349. | 


- Amin. if wal be deviſed for hs payment 


: «> debts and legacies, and the reſidue of the 


_ perſonal eſtate be given to executors after 
the debts and legacies paid; the perſonal 
eſtate ſhall notwithſtanding, as far as it will 
go, be applied to the payment of the debts, 


&c, and the land charged no farther chan is 


: neceflary t to | make up: the reſidue, | : 


8 how a man -devidie his * to his 
truſtees to be ſold for payment of his debts, 
tte perſonal eſtate ſhall nevertheleſs exonerate 


cm) 


it as againſt a reſiduary legatee; for the 
reſidue implies, after debts and legacies paid. 


Thus, where a man deviſed all his five 


hold houſes, lands, and hereditaments, in V. 


to three truſtees, to hold to them in truſt, 
that the freehold eſtate ſhould be ſubject to, 
and be fold and diſpoſed of by them for pay- 


ment of his juſt debts; and, after diſpoſing 
of ſome particular legacies, gave to his ne- 


phewthe reſt and reſidue of his goods, chattels, 
applied to the payment of the debts, not- 
deviſed for that purpoſe? 


eſtate being not only made ſubje&, but di- 


riam, that here being no negative words to 


And the ale "of law is the ſame, if 6 
term be created ee for payment of 


debts. 


debts, rights, credits, and perſonal eſtate, 
not before diſpoſed of; the queſtion was, 
whether the perſonal eſtate ſhould be firſt 


withſtanding the real eſtate was  expreſsly 
It was inſiſted, on 
behalf of the ręſduary legatee, that the real 


70 wm 
* 1 
1 4 0 
* 


Tereges v. Ro- % 


bmio , 
Bunb. 30r. 
Lovel v. 
Lancaſter, 

2 Vern. 183. 


Quere, whe- 5 
ther in theſe 

caſes the lega- __ 
tee was execu⸗- 
tor. 


rected to be ſold for the payment of the debts, 
the perſonal eſtate ſhould not be applied for 
that purpoſe. But it was held per totam cu 


exclude the perſonal eſtate from being woes 5 
| for the payment of debts, it ought to be firſt 
applied for the benefit of the heir at law. 
And it was decreed necordingly. EH 


» © Na . . 
rene 
4+ by 7 8 
» 1 : "= 2 „ 4 
. 


18 
. 


Ca, 3 
2 Vern. 183. 
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debts. The perſonal eſtate ſhall be applied 


in eaſe 1 the real. 


8 „Thus, where one, after ſeveral particular 
legacies, deviſed all his goods and chattels to 
A Band C, to their own diſpoſition, and made 


. them executors; and by indenture of the 


ſuame date, demiſed ſeveral manors and lands to 


A and C, for 500 years, in truſt for himſelf 


for life, and after his death upon truſt, out of 


the rents and profits to pay his debts, legacies, 


and funeral expences, and four years after- 


_ Exhibited by the heir at law of the teſtator, to 


wards to attend the inheritance; on a bill 


| have an account of the perſonal eſtate, and 
of the rents and profits of the real eſtate, and 
that the perſonal eſtate might be applied to 


pay debts and legacies, in eaſe of the real, it 


was inſiſted by the executors, that they were 


entitled to the perſonal eſtate as a legacy; but 
it was decreed, that the perſonal eſtate ſhould 


be applied in exoneration of the real. 


80, if a be made in the ſhape of 


an expreſs truſt of the e the rule 
will ſtill l be the fame. 


Vid. Pre. Ch. z. 


1. 


2 P. Will. 335, 
* 5 


Thus, in caſe of Lin and Lancaſter, 
where 7 S deviſed land to A B, for payment 
of debts, and deviſed to TD certain lands, 

| 5 which 


c 123) 


which the teſtator in his life-time had mort- 
gaged, and likewiſe gave him his perſonal = 
eſtate; the queſtion was, whether T D ſhould 
have the benefit of the truſt for payment of 
debts, ſo as to have the money owing on the 
mortgage paid off by money raiſed out of 
the truſt, that the land might come to him 
clear of the debt owing to the mortgagee ? 
And it was held, that he muſt take the mort- 
gaged lands, cum onere; and that the perſonal 
_ eſtate alſo, though deviſed to him, muſt never- 
theleſs be ſubject to the debts, notwithſtanding 
lands oy "OC for the e of them. 


'F he circumſtance of the perſonal eſtate 75 

being given to a perſon, and that perſon be- 
ing named executor in the ſame ſentence in 
which ſuch bequeſt is made, has been con- 
ſidered, as well in caſes where a proviſion is 

made for payment of debts by charge, &c. 
on the real eſtate, as in caſes where ſpecialty 
debts are indifferently chargeable on both 
funds, as furniſhing evidence, that ſuch per- 
ſon is intended to take the perſonal eſtate in 
his official character, and not as legatee; for 
as has before been obſerved, it is to be pre- 
ſumed, that the teſtator, ſpeaking the whole 
in the fame breath, has but one deſign, viz. 
to oe the n eſtate to him as executor, 
88 * who, 


8 2 ve n. 568. 


* 


124 ). 


LY 


who, in the ſame moment that he gives him 


his eſtate, he conſtitutes executor. 


1 Cited . 
T. Talbot, 20. 


W 


furniſnes an inſtance of this kind. There a 
teſtator deviſed in the following words, viz. 


all my perſonal eſtate, of what nature, kind, 


or quality ſoever, I give to my ſiſter A., 
whom I make my executrix; and all my real 


eſtate, of what kind, nature, or quality ſoever, 


I give unto my ſons B and C, chargeable 


with my debts. And it was held at the Rolls, 


And this circumſtance, of the bequeſt of 
the perſonal eſtate being in the ſame clauſe, 
in which the legatee was named executrix, 

5 was conſidered, in the caſe of French and 

Chicheſter, as it is reported in Vern: n, as 


that the perſonal eſtate ſhould be firſt liable, 


and that decree was afterwards affirmed. 


demonſtrative, that the legatee was meant to 
take as executrix; and that, although the 
legacy was in favor of a wife, and the teſtator 
expreſsLy declared in his will, that the ſame 


was given her as 4 compenſation for her on 


inberitance, with which her huſband had pre- 


The e error aſſigned and relied on was, that 


vailed upon her to . 


This caſe came on upon a bill of review. 


Jeon 


The caſe of Broomball a Wilbrabam, 


a 00 !! ., ao. Eo 3. 


a a 


6 
John Chicheſter, 
father, having raiſed ſufficient out of the real 
and perſonal eſtate for payment of his ſiſter's 
portions, deviſed to them by his father's will, 
and having paid all but one ſiſter, who was 

under age, did by deed convey ſeveral lands 
to truſtees for payment of his debts; and af- 


as heir and executor to his French v. 


Chicheſter, 
2 Vern. 568. 


Vid. the au- 


thority ot this 
caſe, queſ- 
tioned by Lord 
'Falbot, Ca. 
Temp. 
Talbot 208. 


terwards made his will, and thereby alſo 


directed that his truſtees ſhould, out of his 


truſt eſtate, pay his debts, /egactes and funeral, 


and thereby deviſed to his wife, © whom be 


made bis executrix,” all his perſonal eſtate not 
otherwiſe diſpoſed of, intending thereby 
a proviſion for her, ſhe having been prevailed 
upon to ſell away part of ber ten inheritance. 
And the queſtion was, between the heir and 
the executor, whether the wife and executrix 


Note. This 1 


take to have 


been the lan- 
guage of the 


Will. 


vid. ſupra. 


Cutler v. 


Coxeter. 
Barton v. 


| Barton. | 


ſhould have the perſonal eſtate as deviſed to 
her, and leave the debts charged upon the 


land; or whether the perſonal eſtate ſhould 3 


be applied in eaſe and exoneration of the real 
eſtate. On the part of the wife, it was inſiſted, 
that the teſtator, having charged his debts 
upon his land, and afterwards by his will 
having charged even his legacies and funerals 


upon his land, and deviſed his perſonal eſtate ** 
to his wife, did ſufficiently manifeſt his inten- 
tion, that his wife ſhould have his perſonal _ 
eſtate as a proviſion for her, and to her own © 
uſe; and that the ſame was but a ſmall re- 
compence 


Note in Bam- 


Wyndham's, 
Caſe. Wile 
made execu- 
trix in ſame © 
clauſe, yet 
took exempt. 
Vid. infra et 
note diſtinc- 
tion. | 


on vice. : 
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compence for what ſhe had parted with; but 


if made liable to debts, the whole would be 
exhauſted, and the proviſion intended for the 


wife defeated ; and that the known rule was, 


that where the perſonal eſtate was deviſed 


away, the heir ſhould not have it applied in 
exoneration of the real. But the Lord 
Keeper Wrigbt upon the former hearing, and 
the then Lord Keeper Cowper on the bill of 


review, were both of opinion, that the deviſe 


being in the /ame clauſe in which ſhe was 


named executrix, and not ſaid free and exempt 
from payment of debts, ſhe muſt therefore 


take it as executrix, and the ſame muſt be 


applied for payment of debts; and the de- 


murrer was allowed, and the bill of review |F 


diſmiſſed, 


e L b Fw, in the: cole t Spas 


and Colville, although he admitted, that the 
circumſtance of the perſonal eſtate being 


bequeathed, and the legatee being named 
executor in the ſame clauſe, had been con- 


ſidered of great weight in ſuch caſes, and had 
in ſome inſtances been deciſive, as furniſh- 
ing an inference, that the executor was to 
take as exccutor and not as legatee, and con- 


ſequently ſubject to the exoneration of the real 


_ eſtate; yer doubted the authority of French 
and Chichefter, if chat circumſtance was the 


only 


(6 270 

only one on which it was grounded: for his 
Lordſhip thought, that there was a plain 
difference, as between the caſe of making a 
man executor, and the making him like- 
teſtate, before probate, the repreſentative of 


whereas, in the latter inſtance, there being 


end conſequently upon his death his repre- 


one caſe, but nothing at all 3 in 1 the other until 
he had converted i it. 


that, in the caſe of Broombhall and Wilbrabam, 


tween the teſtator's own children and his 


load on the e eſtate, 


ſentative would be entitled to it, an intereſt 
being veſted in him in his own right, in the 


it appeared, that, had the real eſtate which 
was deviſed to the ſons been charged with the 
debt, they would have had nothing, and the 
teſtator's ſiſters, who were the deviſes of the 
perſonal eſtate, would have ran away with 
the whole; and that the queſtion being be- 


liſters, it was natural and juſt to conſtrue the 
intent in favour of the children, and to lay the 


4 


wiſe a legatee of the perſonal eſtate; becauſe, 
if the executor died in the firft inſtance in- 


the teſtator was entitled to the adminiſtration; 


an expreſs gift to him, he took as legatee, 


And Lord 7 albot, in the ee eme : : 
caſe of Stapleton and Colville, obſerved further, 


ſupra 126. 
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However, I am inclined to think, that 
the decree in Broomball and Wilbraham 
might, upon the authority of the caſe, of 
Cutler and Coxeter, and Barton and Barton, 
be ſupported upon the circumſtance of the 
bequeſt being comprized in the ſame ſentence, 


in which the legatee was made executrix, 
without having recourſe to the equitable 


ground . taken by his Lordſhip; becauſe 
there appears to me, no reaſon to diſtinguiſh 


this caſe from thoſe to which I have alluded, 


unleſs upon the ground, that in the caſe of 


Broomball and Wilbraham, the debts were 
provided for by a charge on the real eftate; 


but that ſeems to be no ground for exempt- 
ing the perſonal eſtate, that circumſtance 


alone being conſidered only as enlarging the 
fund, and not as affecting the equity, as be- 
| tween the heir and the executor. And it 


ſeems to me, that the caſe of French and 


 Chichefeer is diſtinguiſhable from the caſes of 


Cutler and Coxeter, Barton and Barton, and 


Broomball and Wilbraham, on the ground 
that the perſonal eſtate being given as a pro- 
viſion for the wife, and in reſpect of her 


having been induced to part with her own 


1 inheritance, rebutted any equity that might 
have ariſen in favour of the heir, had thoſe 


circumſtances been out of the caſe, 


The 


* © hy — — — — 


te] 
th 


the 


Cal 
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The principle upon which courts of equity 
proceed in all theſe caſes is, that the teſtator's 
intent muſt govern the conſtruction of his 
will. The barely charging a man's real 
eſtate with his debts, or conveying them to 
truſtees in truſt'to pay his debts, does nor 
evince a deſign to exempt the perſonal eſtate 
primarily charged therewith, or at leaſt it is 
not in point of law concluſive evidence to 
that extent, becauſe the perſonal eſtate is 
poſitively liable in equity, independant of 
the will; it therefore requires negative words 
in the will, or ſomething tantamount to re- 
but this concluſion of law, and exempt the 
perſonal eſtate; but the merely rendering 
another fund liable, implicates no ſuch intent; 
for, prima facie, it imports nothing more than 
the teſtator's intent to render his real eſtate 
liable as an accumulative fund, in caſe of any 
deficiency in the fund primarily liable; 
nor does the gift of the perſonal eſtate to 
one conſtituted executor in the ſame breath 
mend the caſe; becauſe in doing that, the 
teſtator only makes a poſitive diſpoſition of 
the property there, where the law would 
have thrown it, had nothing been ſaid; it is 
therefore only expreſſio ejus quod tacite in eſt. 
The two circumſtances, taken together, 
cannot furniſh any inference beyond that, 
which the ſtrongeſt circumſtance viewed 
TRE, K. ͤ mina 


{me Þ 
diſtinctly would reach, and neither circum- 
ſtance taken ſeparately is ſufficient to rebut 

the equity in favor of the heir. 


And wherever an executor takes a ſum 
of money, qua executor, whether ſuch a ſum 

be payable out of a perſonal or real eſtate, it 
will be liable to exonerate his teſtator” $ real 
eſtate from debts. 


Arnold v. Thus, where one deviſed 100 and all his 
5 HP _ books to A and B, whom he afterwards 
mamaade his executors, and gave a copyhold 
eſtate to C, he cauſing to be paid to his exe- 
cutors the ſum of 10010. and, after payment of 
debts. and legacies, gave the reſidue and remain- 
der of all his eſtate freehold, copyhold, leaſe- 
hold, plate, rings, ſtock, &c. to the gover- 
nors of the Foundling Hoſpital, and their 
lucceſiors for ever; one queſtion was, whe- 
ther this 100/. ſhould be ſubject to the teſ- 
tator's debts? Ft per Lord Hardwicke Chan- 


W. 
cellor, the firſt queſtion is, in what capa- oY 
city the executors take; for if they take in - 

D 
the capacity of executors, the money muſt 80 


go for the purpoſes in the will. And ] am 
of opinion they take as executors any other 
determination would break in on an eſta- we 
| bliſhed rule, and make a precedent of bad 1g 
conſequence, by ſaying chat when they take ¶ au 
8 5 barely 


| ( 17 ) 
barely by the name of executors, they ſhall 
take for their own uſe, In every caſe where 
real eſtate, or a ſum of money out of it, is 
given by the name of executors, it ſhall be 


executors, which are as ſtrong as the preſent. 


teſtator, it would have been a good bequeſt of 


the other, and there is no determination to 
the contrary. It muſt therefore be con- 


office, he calls them executors; where he 


| own names. 


_— — 


riſing from the words of the teſtator, or de- 
ducible from the manner in which he diſ- 


conſidered as given in that light, and for the 
purpoſes of the will, and this is conſonant 
| with other caſes applicable to the office of 


For inſtance, the lands of a villain are aſſets, 
ſo was the villain himſelf; therefore what 
comes as accruer from him muſt be aſſets. 
Though the executors had died before the 


this 100 J. charged on this copyhold for the 
purpoſes of the will, ſo far as it could take 
elfect, that is, for debts and legacies; and if 
one of them ſhould die, it would ſurvive to 


ſidered ſubject to that duty, which is upon 
them by their office; and it is material that 
when he ſpeaks of them with relation to their 


gives to chemſelves, he calls them by their 


+ > 
RAI 
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. But, as we e obe if there be expreſs 
words, or a plain neceſſary implication a- 
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which may be either potve; or . 


per Lord th 5 


Court, keeper, 
_ Gilb. Rep. 
Chan. 731 74 


_ deviſe for ſale of lands for the payment of 
debts be general, and the teſtator afterwards 
| deviſes all the reſt and reſidue of his perſonal 
eſtate, having already made proviſion for the 
payment of his debts and legacies out of his 
real eſtate, or out of ſuch particular lands, 
or ſuch like clauſes; in theſe caſes the real 
_ eſtate ſo ſubjected, ſhall not be exonerated 
the N | 


| Lemon v. 
Newnham, 1 
TE the 


* cies, and will that bis perſonal eftate ſhall not 


| of a real and perſonal eſtate, the former in- 


4 
poſes of his property, of his intention to 
exempt his perſonal eſtate from his debts, 
and to ſubſtitute the real in the room of the 


perſonal eſtate, this he may * and the lau 
will OR him in it. 


Firſt it may be done by expreſs words, 


2 negative. 


y Poſitive; as if a man deviſe lands to 
be ſold for the payment of debts and lega- 


und or bt charged, or liable thereto ; or if the 


88 0 


ED. 
— 


Thus, White Sir William Za — 


cumbered by ſeveral mortgages of his an- a) 


ceſtors, made his will, in which was inſerted W 


this particular clauſe; © I defire all my tc 
debts may be diſcharged by my executors, | 
1 mean 


4 


| wards, ſhe dying, made I., one of the co- 


| Cipal and intereſt due ſhould be paid by N 


- Porteſcue, Maſter of the Rolls, that the will, 


E 
mean thoſe only of my own contracting, 
not thoſe heavier debts charged by my 
family; and, after giving ſeveral legacies, 
gave his perſonal eſtate to his mother, whom 
he made executrix, deſiring her to pay all 
his juſt debts exactly; the mother, after 
the making the will, bought in the mort- 
gages, which were aſſigned to her, and for 
the payment of which the ſon entered into a 
covenant. He died in 1741, there having 
been no payment or demand of principal 
or intereſt for twenty years. In 1744, the 
mother brought a bill againſt the preſent 
plaintiff and defendant L and N, who were 
the co-heirs at law of her ſon, for payment 
of the mortgages, or elſe to forecloſe. After- 


heirs, her executor, who got his name ſtruck 
out of the original, and now brought a bill 
of revivor againſt the other co-heir for a 
ſale of the mortgaged eſtate; and that, 
out of the money ariſing thereby, the prin- 


the defendant : the plaintiff claiming by a 
double richt, as executor of the mother, 
who ſtood in the place of the mortgager, 
and as co-heir of her ſon; one queſtion 
was, out of what fund theſe mortgages were 
to be paid? And it was held by Sir William 


* 3 on 


- Lady Anne 
March v. 


Fowke et al 
hs 1 h Js: 
eds; = wife for eighty years, if ſhe ſhould ſo 


414. 


0 134 ) 


by which it was agreed that he had a power 
to charge his real or perſonal eſtate with 
theſe mortgages, was the proper rule-to go 


by, as far as it directed; ſo that the queſtion 


was, whether, and how far, he had done fo ? 


It had been inſiſted, that the perſonal eſtate, 


being the proper fund, it could not be diſ- 
charged without particular words; and that, 
therefore, though there was a direction for 
payment of the debt out of the real eſtate, 
that would not change the fund, but would 
only make good any deficiency of the per- 
ſonal eſtate, That was the general rule, but 


here there were expreſs words of exemption. 


It had been ſaid, that, though there was this 
exemption in the firſt clauſe, it was not in 
the latter, where the teſtator directed all his 
juſt debts to be paid exactly. In anſwer to 
which the Court ſaid, it was a conſtant rule, 
that one part of a will was not to be con- 


ſtrued contradictory to another, if both 


would ſtand; and, when the teſtator had ſo 
particularly explained what he meant by his 
debts, it would be hard wo * It a different 
conſtru*tion, 


„ oli a negative. As where M, 
ſeiſed in fee of lands, deviſed them to 


long live, and afterwards to truſtees for 
_ ninety» 


450 
ninety- nine years in truſt, that by the per- 
ception of the profits, or by the ſale of the 
ſaid eſtate, they might pay his debts with 


remainders over ; and deviſed to his wife all 


his plantations in Nevis, and his negroes, 
ſervants, goods, ſtocks, and all his perſona! 


eftate whatſoever to her own uſe, having charged 
bis real eſtates for the payment of his debts, 


that his perſonal tate might come clear to her, 


and made her ſole executrix and died: a 
bill in Chancery was exhibited by the wife, 
to enforce the truſtees to ſell the lands, or ſo 


much thereof as would be ſufficient to raiſe 
money for the payment of the debts; or that, 
if ſhe ſhould be compelled to pay them out 


of the perſonal eſtate, then that the lands 
might be conveyed to her to reimburſe her. 
It was contended that the perſonal eflate 
ought in the firſt place to fland charged, and 
not the real, until the perſonal ſhould prove 
deficient. But the Court decreed the truſ- 
tees to execute the truſts by ſale of the 


lands: appointed to be ſold to N the teſtator 


debts. 


Secondly, from the general frame and 


ſcope of the will, as diſplaying a manifeſt 


intention of the teſtator to exempt his per- 


„ 


(36 


Dolman v. And the mere circumſtance, that both 

| Smith, Pre. 8 | : 8 
Chan. 456. funds are given to the ſame perſons, furniſhes 
« Vern 74% great room for preſuming, that the perſonal 
eſtate is not intended to be exempted from 


exonerating the real eſtate. 


85 Thus, where A, by will deviſed his houſe. 

hold goods, and furniture to B, and 1ooo 1, 

to C, payable at twenty-five, and likewiſe 

5001. to D, payable at twenty-five, and de- 

viſed all his manors, lands, tenements, and 

- hereditaments, to truſtees and their heirs in 
truſt for the payment of his debrs, legacies, 
and funeral, and then by his will expreſsly 
charged them with the payment thereof, and 
directed that his truſtees ſhould reſerve the 
. and profits of his eſtates till C ſhould 
attain his age of twenty- -five years, and there- 

out allow him 25 J. a year; and 201. a: piece 

to C and D, until they ſhould attain their 

ages of twenty-five years; and deviſed the 
reſidue of the rents and profits of the ſaid 
ee ſſate, together with the ſame eſtate to E in 
5 tail male, remainder to C and D in tail male 
: ſucceſſively, remainder in like manner to 

three other. perſons, . with remainder ro the 

right heirs of one of them, who was a ſtran- 

ger, and no relation to the family; and then 
deviſed ſeveral things to go along with the 
eſtate as heir-looms; and afterwards deviſcd 

all 
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all the reſt and reſidue of his goods, chattels, 
and perſonal eſtate before unbequeathed to 
C, and made the truſtees his exccutors, and 
died. The queſtion was, whether the per- 
ſonal eſtate belonged to E, exempt from 
debts, legacies, and funeral expences, or 
whether it ſhould be applied in the firſt place 
towards ſatisfaction thereof, notwithſtanding 
the expreſs charge on the real eſtate for 
payment ? And Lord Cowper, on the whole 
frame of the will, was of opinion, that the 
perſonal eſtate was to be applied in the firſt 
place, in eaſe.of the real eſtate; Firſt, be- 
cauſe there was no expreſs clauſe to exempt 
the perſonal eſtate, which had been always 
a diſtinction taken in the Court of Chancery. 
Secondly, becauſe it appeared that the heir 
of this family was not to have the real eſtate 
till his age of twenty-five years; nay, not ſo 
much as the rents and profits, which ſhould 
actually fall and become due, before that 
age; that the teſtator appeared throughout 
to carry a very frugal intention, and there- 
8 fore would allow his heir no more than 
25 J. a year for his maintenance, and that 
too carried beyond the uſual time of his age 
of twenty-one years; for he was to be truſted 
| with nothing more, even till his age of 

| twenty-five years. Could it then be thought 
that he intended indefinitely to truſt him 
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with the perſonal eſtate, without limitation 


to any age, ſo that he might ſquander it all 


away, and waſte it as ſoon as ever he came 
to it? that both the real and perſona) eſtate 


were in this caſe to come in the ſame hand, 
and, therefore, he could have no ſuch frugal 


intention with regard to the one, and leave 


it ſo looſe with regard to the other. And 


Hazlewood Vo. | 


Pope, 3 Pcer 


Will. 323. 


Et wid. Dolman 
and 3 


his Lordſhip decreed the perſonal eſtate to be 


ſubject, in the firſt PRs to che debts and 


legacies. 


So, "has. one deviſed all hos lands 
tenements, and hereditaments, in the coun- 


ties of V, and M, to truſtees, in truſt by 
rents and profits, ſale or mortgage, to raiſe 


ſo much money as would pay his debts, and 


Intereſt for the ſame; and, after payment of 
his debts, that they ſhould ſtand ſeiſed of 


ſuch part of his eſtates as ſhould remain un- 
ſold to and for ſuch perſon and perſons a 
ſhould be entitled to his ſettled eſtate ; and 
if any money remained after payment of the 
debts, the ſame ſhould be paid to his daugh- 


ter, or ſuch other perſon as ſhould be en- 
titled to the ſaid other eſtates, and he gave 


all his perſonal eſtate to his ſaid daughter, 


and made her ſole executrix : Lord Talbit 
_ decreed the perſonal eſtate to be applied in 


the fiſt place to the payment of debts ; his 
L Lordſhp 


( 139 9; 


Lordſhip chiefly grounded his opinion upon 
the circumſtance, that the ſame perſon was 
deviſce of the perſonal, and alſo deviſee of 
the ſurplus of the real eſtate in tail; for he 
could not think it was the intention of the 
teſtator to exempt his perſonal eſtate from 
his debts, for no other reaſon, but that his 
daughter might diſpoſe thereof by her will, 
under her age of twenty-one, on purpoſe to 
leave the real eſtate of the teſtator, and which 
was ſettled on herſelf in tail, rhe more in- 
cumbered. 


* 


. = 80 in the caſe of 8 and Child, where Harewood . 


Child, cited 
the words were, I deviſe all my manors to Ca. Temp. 


« and B, and their heirs in truſt, that 888 


c This ſeems IN 
d « they and their heirs, out of the rents and ws og 2 
„ profits, or by leaſe or mortgage, or ſale lai cited. 

„ thereof, or any part thereof, ſhall raiſe ſo 
„much money, as I ſhall owe at my death; 

16 « and after payment of my debts, and 

id 12 reimburſing themſelves upon farther 

"e & truſt, that they and their heirs ſhall ſtand 

1- Wl ſeiſed of ſuch part of the premiſes as 

n- © ſhall remain unſold, to and for ſuch per- 

ve *« ſons and uſes as the manor of C is already 

WF ſeteled, and if any money remains after 

* payment of my debts, it ſhall be paid to 


«* my daughter, and ſuch as are entitled to 
* the ſaid manor, by the limitations afore- 
« ſaid,” 
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ee ſaid.“ He had already given the-manor 
of C to his daughter in tail, with remainder 


1 


to his nephew, and then he gave all perſonal 
eſtate, of what nature or quality ſoever to 
his daughter, whom he made executrix: 


and it was held, that notwithſtanding this 


Ca. T. Tabet, 
*.. | 


expreſs deviſe to the truſtees, the perſonal 


eſtate ſhould be fiſt N in N of 


the real. 


Lord T albot himſelf ſtates the ground on 
which he determined this caſe in that of 
Stapleton and Colville; he ſays, the opinion of 


the Court was founded upon the contempla- 
tion of the will, which being taken together, 


manifeſted the intent to be, that the daughter 
ſhould take the perſonal eſtate, liable to the 
payment of his debts, ſhe herſelf being de- 


viſee of the whole; and it would have been 


abſurd to imagine, that the teſtator meant 


his perſonal eftate to be exempt from the 
payment of his debts, when he had expreſsly 
provided, that the ſurplus of the produce of 
what ſhould be raiſed out of the real eſtate, 


ſhould go to the ſame perſon, who was de- 


vile in tall of the real eſtate. 


But if the whole pete eſtate be given, in in 


ſome ſort, as a ſpecific bequeſt, and there be 
a proviſion for the payment of debts out of 


the 


(- 263. } 


ing the debts, -or the perſonal eſtate, will be 
to exhauſt the whole of it, the perſonal eſtate 
will be exempted ; becauſe, in ſuch caſe, it is 
preſumed, that the teſtator meant ſome be- 
nefit to the legatee, to whom he has given 
his r perſonal eſtate. 


T he caſe of Bamfield and Myndbam is an 
inſtance of this ſort, There J & deviſed all 
his manors to truſtees and their heirs, in 


for payment and ſatisfaction of all his juſt 


* that the wife ſhould have it exempt 
from 


the real eſtate, and the conſequence of charg- 


debts, with intereſt and charges of the truſ- 
tees; and if there ſnould be a ſurplus of lands, 7 
or money, that to be to his ſiſters jointly, 
and their heirs; and all his perſonal eftate to 
his dear wife, whom he made ſole executrix. 
The queſtion was, whether the wife ſhould _ 
| have the perſonal eſtate exempt from debts, 
or whether that ſhould be applied in the firſt. 
place towards payment of them? for it was 
urged, that the deviſe being to her, who was 
made executrix, ſhe ſhould take it only as 
executrix. Lord Somers took notice, that the 
debts were more than the perſonal eſtate 
amounted to, and therefore, the teſtator muſt 


Banfield v. 
Wyndham, 


Pre. Chan. 
101. EY 


truſt immediately out of the rents and pro- 
fits, or by ſale or mortgage of the premiſes, 
or any part thereof, to raiſe and levy money 
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make a different conſtruction. 


of the diſtinction between the laſt caſe, and 


each cther ſo nearly in circumſtances, that 


that light it is conſidered by Lord Hard- 


( 142 ) 
from debts, or he muſt mean nothing; and 
he ſaid, there was in this caſe no room to 


The reader ſhould here be apprized 


that of French and Chicheſter, before-men- 
tioned in this chapter; for they approach 


without the moſt cautious attention, they N 
appear to have been decided in direct oppo- 
ſition to each other; for, in both caſes, the | 

legatee was the wife of the teſtator, and was 

made executrix in the ſame ſentence, in A 
which the perſonal eſtate was given; and, in if © 
both caſes, the perſonal eſtate was inadequate t 

do diſchar ge the debts, Sc. and conſequently, 
the legacies would be defeated if it was fo 

applied; both caſes are decided by perſons [ 
of the firſt judicial authority, and yet the ad- t 
judications are different. But they appear 4 
to me reconcileable upon the ground, that if 
the cate of French and Chicheſter was a diſ- l 
poſition only of all the teſtator's perſonal ec 
eſtate not otherwiſe di iſpeſed of, and fo in the cl 
nature of a reſduary bequeſt; whereas that of b 

| Banfield and Hyndbam was a diſpoſition of il 
the whole perſonal eſtate of the teſtator as on! la 
entire thing, and fo given ſpecifically; and in Pa 
ad; 


207 22 


( 143 ) 

wiete, in the caſe of Lord Inchiquin and 12 oy Ambler ; 
French; and, if it be 2 conſidered, the cir- 
cumſtance, that the legacy will be defeated, 
if the perſonal eſtate is not exempted, is a 
material index to the intention; becauſe it 
lets in à principal, which has great weight in 
the conſtruction of wills of perſonal property, 
namely, that prima facie the teſtator intends 
a poſitive benefit to every ſpecific legatee ; 
which principle does not apply to a refiduary 
legatee, becauſe, in our law, the reſiduary 
| legatee, is not greatly conſidered, as he was 
in the Roman law, the reſiduum being taken 

8 with us as merely the gleanings of the teſtator's 
eſtate, and depending upon caſualty, whe- 
ther there ſhall be any ſuch * or not. 


The caſe of Kynafton and Kynaſton, muſt, Kynaſton v 
eee 
| preſume, have been alſo determined upon ted ; Mio. 
the principle, that, where the whole perſonal _ re 
eſtate is bequeathed, and would be exhauſted, Sed vil. in. 
. a . | ; wy | | N | fra, Adams {50 
if applied to exonerate the real, the pre- v. Meyrick. 


ſumption is, that it was meant to be exempt- 
ed. In this caſe; the teſtator by his will, 


e charged his eſtates with the payment of all 33 
of his debts, legacies, and funeral expences; 
of nd, for that purpoſe, he devited particular 


lands to truſtees, in truſt to {ell the ſame, and 
pay his debts, legacies, and funeral expences, 
ad he Save to his wife 4 his perſonal eſtate 

ä whatſoever, 


( 144 ) 
whatſoever, and conſtituted her ſole execu- 
trix. The debts exceeded the perſonal eſtate; 


and Lord Bathurſt determined the perfonal 
eſtate to be exempt. 


1 v. And this diſtinction, be a deviſe of 


2 F. Win. 366. the whole perſonal eſtate, and a deviſe of the 
N reſidue, was alſo taken in the caſe of Heaib 


i and Heath, where one, ſeiſed in fee of lands, 
and poſſeſſed of a perſonal eſtate, having , 
children, and owing money, gave legacies ; 
by his will, and directed, that they ſhould be 
paid out of his real eftate, and gave his per- : 
sonal eftate to his children. Et per curiam, if 
the legacies had been only charged upon the ; 
real eſtate, yet the perſonal eſtate ſhould have : 
been firſt applied to pay them, and ſo ſhould T 
it have been againſt a reſiduary legatee; but, 4 
in this caſe, the real eſtate being the fund N 
appointed, and the whole perſonal eſtate j 
.given away by the will, THEREFORE, the ch 
| legacies muſt be paid out of the real eſtate i 
only; but the debts ſhall be ſtill paid out of :ﬀſ/- 
the perſonal eſtate, be will not ordering the | 4 


debts to be paid out of the real. 


8 The caſe of Lord Inchiguin and Lord 
Obrien, is grounded upon this diſtinction 
between a diſpoſition of the wwhole perſonal 

eſtate, and a diſpoſition of a re/idue only, in 

* 3 m—_— 


( ws 9) 
ED to the evidence they reſpectively 


furniſh, as to the teſtator's intention with 


reſpect to the exemption W hls perſon | 
eſtate. 25 


* 
* AE 


Lord 7 homond by his „ l er al. J de- Lend faite 
viſed in this manner: © As to my worldly Obrien, 
eſtate, both real and perſonal, 1. diſpoſe 8. L. Phils 


thereof as follows: Firſt, I will that all . Te 
debts, which I ſhall owe at the time of my Chan. 273. 
death, ſhall be paid,” (which was ſufficient to 
charge his real eſtate with his debts, ih caſe 

his perſonal eſtate had fallen ſhort) and then 

went on in his will, and deviſed, © his real 

eſtate to truſtees, , Upon truſt, that they ſhould n 

{ell ſuch a competent part thereof, as ſhould | 

be ſufficient for the payment of his debts and  _ 
legacies.” And his farther will was, © that 
the money to be raiſed by ſale of his real 

tate, . ſpould be deemed as perſonal; and 

then he gave all the reſt and refiduz of his 

Jerſenal eſtate to Lord Obrien, after payment 

of bis debts and legacies. And the queſtion 

vas, whether the perſonal Eſtate, viz. that 

Part of it which was properly ſo, his chattels, 

ſhould go to Lord Obrien, diſcharged of the 

teſtator's debts and legacies. Lord Hard. 

wicke ſaid, that there was no caſe, wherever 

it was pretended, that the perſonal eſtate was 

xempted, where the 1 and reſidue was 
Vor. II. „ given 3 3 
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given in chis manner, namely, « after pay- 
ment of my debts and legacies 75 and the 
meaning of the teſtator muſt have been, that 
in caſe his perfonal eſtate ſhould fall ſhort, 
then that a competent part of his real eſtate 
ſhould be ſold: but to take off the force of 

this reaſoning, it was inſiſted, that by theſe 
words in the will, ce And my farther will is, 
that the whole money to be rai iſed by ſale f 1 2 
real Mate ſhall be Geemed as. perſonal,” 
teſtator meant, that ſo much of his 2 
| ſhould be ſold, as ſhould be equal to his 
proper perſonal eſtate, and ſhould be added 
to the ſame, and that out of that aggregate 
fund, the debts, &c. ſhould be paid, and 
after payment ovt of that aggregate fund, 
the reſidue ſhould go to the reſiduary legatee; 
but his Lordſhip ſaw no foundation for this 
conſtruction; for it was never heard of, that 
becauſe a reſidue of a perſonal eſtate was 
given, that, at all events, ſome reſidue muſt 
paſs by the will, for no man could tell at the 
time of making his will, how his perſona] 
eſtate might be encreaſed ordiminiſhed, or 
how long he might live, So he decreed the 
perſonal eſtate to be firſt chargeable with the 
debts and 9 i 


De K decifion. was made 6 and 
un. againſt the intereſt of a wife, 
. beus 


( 147 * 


being a reſiduary legatee, in the caſe of ER 
Stephenſon and Heathcote, There, one de- RES: 
viſcd lands, in truſt, by ſale or mortgage, to cited Boos.” 
raiſe ſo much money as would pay all his (ch, 19 
debts, and then gave a filver robacco-box * | 

AB, and gave all the reſidue, of his perſonal 

eſtate to his wife, and made her executrix ; 
and Lord Northington ordered the 8 | 


eltate to be firſt applied. 


Although the ſingle WR of the 
perſonal eſtate being deviſed to the wife by 
way of reſidue, 7 not of itſelf to be ſuſ- 
ficient to exempt it from exonerating a real 
eſtate devited for payment of debts, yet the 
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d, 
S circumſtance of a wife or child being con- 
" cerned, has generally induced a ſtrong bias 


on the ſide of ſuch a conſtruction of the whole 
will, as will be favourable to an exemption 
of the perſonal fund; and therefore the Court 
of Chancery, eſpecially of late years, ſince 
the feudal notion of favouring the frecholder 
has been growing veaker, and yielded to 
the more rational Principle of complying 
with the intention of the owner of both 
funds, has laid hold of fight circum- 
llances, raiſing minute ſhades of diſtinc- 
tion, added to the preſumption furniſned 
y that of the legatee ſtanding in fo favour- 
Ls > Wo able 


Lord 
wife, 
bei's 


( 148 ) 


able a relationſhip, to take ſuch cails out of 
the general rule, 


1 The caſe of Adams and Meyrick furniſhes 
1 Ea. Ca. an inſtance of this kind, and may be conſi- 


2 wy dered as the leading 1 on this head. 


ſaid by Lord 
Hardwicke to 


de a weaker There, A, by will, gave San pecuniary 
| 8 legacies, and, after, deviſed lands to truſtees 
Jatkion, infra. and their heirs, in truſt, that they Dip and 
SHOULD, by mortgage or ſale of the faid 
premiſes, or any part thereof, pay and fatisfy 
his debts, and the ſaid legacies, - and funeral 
expences; then he deviſed all his goods, 
1 and houſehold-ſtuff, in ſuch a houſe, 
to another; and then went on in theſe words: 
« Al] the reſt and reſidue of my pe! rſonal eſtate, 
S give and deviſe to my wife, whom I make 
ſole executrix.” Per Curiam, the reſidue of 
the perſonal eſtate belongs to the wife, i in the 
nature of a ſpecific legacy, exempt from 
debt, legacies, and funeral; for though the 
perſonal eſtate is the natural fund for them, 
yet here he has expreſsly provided another for 
„ purpoſe, by words of an imperative 
5 vid. ſupra, ſignification, that the truſtees do and ſhall,” 
kHienheete, which is ſtronger than a bare charge of them 
Heathcote, _ ger na are C rge o 
ery fuller on his real eſtate, and might be intended 
„ auxiliary to his perfonal eſtate, which 
other way. will, without words of exemption, be liable, 


in 


* 


( 149 | ) 2 4 


in the firſt place; and though the words, 


« reft and reſidue of his perſonal eftate,”” are But this caſe 
| | 0 may be ſup- 
generally underſtood reſt and reſidue after ported on the 


CAC! | Fey, ſame ground 
debts, legacies, and funerals, yet, here, they 7; 2% of 
are relative to the laſt antecedent of the deviſe Bradnox v. 

Gratwick, 


of his goods, er and houſchold-ſtuff, info, viz. that 


the deviſe of 
at ſuch a houſe, and paſs to his wife as a the ſheciflc awd 
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f ſpecific deviſe, in the ſame manner as the next A ie hem. 

* WY preceding deviſe did to the deviſee thereof, and os hover hb ; 
| are to be underſtood the refidue of what he had principle, alſo, a 
0 not before particularly devi Jed, not the reſidue — da 5 4 
l after debts paid, „ — Ie . 
al EY Heathcote, | 


which, I take 
11 the perſonal eſtate, or any part of it, be it, was erro- 


given as a ſpecific bequeſt, the heir or deviſee neouly deter- 


of the real eſtate, will not be entitled to be Wainwright | 
v. Bendlowes, 


exonerated by the perſonal. eſtate or ſuch : as 7 1 
Fer of it as is ſo. given. 
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The caſe of O'Neal and Mead furniſhes an O'Neal w. 
inſtance of this kind, in reſpect of chattels __ Wil. 
real. There, 4, ſeiſed in fee of a real eſtate, 
which he had mortgaged for 5000. and poſ- 
ſeſſed of a leaſehold, deviſed the former to 
his eldeſt ſon in fee, and gave the latter to 


% his wife, and then died, leaving debts which 
dem would exhauſt all his perſonal effects, except 
ded WY the leaſehold given to his wife. The queſtion 
5 was „ whether, there being (as uſual) a 
able, 


copenant to pay the mortgage- monies, the 
1 _ Falcholg 


= : 1 
( 1 50 ) | 
n premiſes, deviſed to the wife, 
ſhould be liable to diſcharge the mortgage ? 
And the Maſter of the Rolls, after taking 
time to conſider of it, and being attended 
with precedents, decreed, that as the teſtaror 
had charged his real eſtate by this mortgage, 
and, on the other hand, ſpecifically be- 
queathed the leaſehold to his wife, the heir 
ſhould not diſappoint her legacy, by laying 
the mortgage-debt upon it, as he might have 
done, had it not been ſpecifically deviſed; 
and that, though the mortgaged premiſes 
were alſo ſpecifically given to the heir, yet, 
in this caſe, he to whom they were thus 
deviſcd, mo take them cam onere, as 


3 py were intended to 8: 7 


een money may be ſprejfically deviſcd, 
but then it mult b: under ſuch circumſtances 
of locality, and in ſuch a ſituation, that the 
legatee may identify it, and ſay that he has a 
i right to that very money in ſpecie; for it is 
=» bol the eſſence of a ſpecific legacy, ſtrictly 
ſpeaking, that, by the aſſent of the executors, 
the property, in the identical thing, will 
immediately veſt, and not remain fluctuating, 
until the arrangement of the teſtator's affairs; 


for, if that be neceſſary, it is not a ſpecitic 
legacy. es 


| T hus, 


(ng) 
T hus; where the teſtatrix deviſed 4001. to Smallbone v. 

the plaintiff $, to be paid to him out of 500. g. Pius. 

ſecured by a ſtatute, &c. by C, and made E e 

the defendant, B, her executor; on a bill con 

brought by 8, againſt B, for payment of the 

money, the queſtion was, whether this was a 

ſpecific legacy? And it was held fo to * 

aſl decreed to be pad to the Fe 


(Do *S 


— 


so, where 7 §, having money ſecured to LordCaftteton 
him by bond, in the names of A and B, in LON Fan- 7 
truſt for himſelf, deviſed it; the Court held * bla 
that the deviſe of this ſum of money \ was a 
ferne legacy. 


Again, where the Wale keys deviſed 
3400/. to be laid out by his executors in a 
purchaſe of annuities, in the Exchequer, for Burrge v. : 
ninety-nine years term, to be enjoyed by his 1 Will, 125. 
wife for her life, ſhe releaſing her dower, and Oo N 
after her deceaſe to go equally to his two plained. * 
daughters, bequeathed 10000. a- piece to the 
atter, and died, leaving little more aſſets 
Than would pay the 3400 J.; the Court held, 
Phat the legacy of 34007. was ſpecific, for it 

muſt be taken as the deviſe of an annulty, 


and, therefore, was a ſpecific legacy. 


rs, 


vill 


Irs; 
Ific 


jus, 


14 


Hi nton D. 


Pinke, 1 Will. 


539. 8. C. 


or necefiarily implied. „ 


( 152, ) 
But here we muſt remark, that the deviſe 


of the perſonal eſtate muſt be clear, certain, 


and exactly defined, not looſe and equivocal, 


or it will not operate ſo as to alter the ordinary 
courſe of applying aſſets; an infraction upon 


which, the Courts of Juſtice view. with a 


_ jealous eye, and never permit, but where 
the intention of the teſtator (who had an 


abſolute power over his property) to appro- 
priate it otherwiſe, is clearly erpreſſecz 


E 


* *. 


. Wen hag the reſtatrix bequeathed 
ſeveral pecuniary legacies, and, amongſt 


| Others, gave 1500/. to her eldeſt ſon, in 


truſt, to lay out in the purchaſe of land in 
fee, and to grant a rent- charge pf 501. per 
annum, thereout, to his daughter, the plain- 


ti N, the wife of H, for her ſeparate uſe ; 
but that, if her eldeſt ſon ſhould refuſe or 


ro grant this rent-charge, then he ſhould 


have but goo, of the money, and the 


remaining 10007. ſhould be laid out, as far 


as it would go, in the purchaſe of an annuity, 


for the ſeparate uſe of the daughter: The 


queſtion was, whether the 1500]. was a 
ſpecific legacy? And, on the part of the 
_ plaintiff, it was inſiſted that it was; becauſe 
it pas ordered to be laid out in land, and, 

conſequently, 


e 


N. 


6 63 )* 


land, by which means it was become a 
ſpecific deviſe. But Lord Parker held 
otherwiſe ; for, admitting the 1 500/, legac 


ſhould be taken as land, thE'queſtion would 


be, what the legacy was, or how much 


ſhould be laid out in land? The legatee 
of the 15007. could not ſay that ſhe had a 


conſequently, was to be taken as a deviſe of 


right in ſpecie. Was it poſſible, ſuppoſing 
there had been, in the preſent caſe, 1407. of 


the teſtator's money laid upon the table, the 
legatee could ſay, that ſhe had a right to this 


money in ſpecie? If not, then it was no 


ſpecific legacy. But, his Lordſhip obſerved, 
the will ſaying, that, in caſe: of the ſon 


refuſing or neglecting to make this purchaſe, 


then he was to have but 5001. of the 15001, 

* | 
legacy, and the daughter the remaining 
1000 J. therefore, he took the daughter 
to be a general legatee for 10000. 


Tonk Parks (irate d 1 gs 


feld) in the laſt caſe, ſaid, that though he 


* 


could not come into the opinion of Lord 


Cooper, in the caſe of Burridge and Brady, 


yet, if it were inſiſted upon, he had ſucha 


was not urged. 


But 


regard for the precedent, as cited, that 
he would ſee the decretal order, but this 4 


. 


8 8 
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2 Vez. 422. 
Vid. Blower 
v. Morret, 
Did. 720. 


, 


* 


e 
But Lord Hardwicke, in delivering his 
judgment in the caſe of Blower v. Morret, 


explains the reaſon of this ſeeming dif- 


ference'of opinion between Lord Macclesfield 
and Lord Cowpey, on the caſe; of Burridge 


and Bradyl, and confirms the law to be 
as was held by Lord Cowper in that 
caſe. His Lordſhip obſerved, that the 
reaſon Lord Macclesfield was not ſatisfied 
with that caſe, when cited in the caſe of 
Hinton and Pinke, was, becauſe, according 
to the book, there was a wrong ſtate of it; 
namely, barely as though it were a gift of 
money to be laid out in land, without ſtating 
the circumſtance, that it was given to 
purchaſe an annuity for the wife, ſhe releaſing 
Her doter, which was the true foundation of 
that determination; for, his Lordſhip ſaid, 
he laid no weight on what was mentioned : 
beſides by Lord Cowper, as of ſome weight, 
namely, that the annuities were to go to the 
children after the wife's death, for that was 
only as ta hardſhip; nor that it was directed 
to be laid out in land, which would not vary 
the caſe, for it would be ſtill a pecuniary 
legacy, and muſt, then, abate in proportion. 
The ſtrong | ground was, that it was a 
purchaſe of the widow's dower, by giving 
her a ſum of money in lieu and ſatisfaction 
of and upon her releaſing it; and the wife 


might 


— 282 


8 ( 


* — 
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might lay hold of that if ſhe would. It was. 
the ſame as if the teſtator had ſaid, © 1 give 
A 5o0l. on conſideration that he OUS: 
ſuch an eſtate to my deviſce or truſtee. 

A has then an optioh tò ſay, that is a contract, 
he cloſes therewith, and will make it 
abſolute, and will part with that eſtate 4 
that money, and then he will not be bound 
to abate in proportion with other legatees. 


And, if ever a reſidue of perſonalty 
ſhould be fo deviſed as to partake of the 
nature of a ſpecific bequeſt, that will, allo, 
be exempt from e che real etate. 


Accordingly, it is aid to have been agreed Gib. Rep. 


the Court, char, if the teſtator” 2 lands were 
ſubjected to his debts, and all the reſt and 
reſidue of his perſonal eſtate were given to a 
ſtranger, without any alluſion to debts, and 
the executorſhip bequeathed to the teſtator's 
wife, or any other perſon ; there, the reſiduary 
legatee would be entitled to have the reſidue 
and ſurplus, ſo deviſed to him, exonetated 
and diſcharged of the debts; and, in ſuch 
caſe, the real eſtate, expreſsly charged or 
deviſed to be ſold, would, in the fir ſt place, 
be wholly applied to the purpoſe, and the 
perſonal eſtate would only come in aid of 
| = e 
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by the council at the bar, and not denied by £4: 72, 73. 
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( 156 ) 


the real ſo deviſed to be ſold, to ſupply an 

the real eſtate fell ſhort to make up the debts: 

for ſuch bequeſt would operate in the nature 

„ 1 bequeſt of f ſugh reſidue. : 
CE 


; And in theſe hes; too Wach attention 
cannot be given to the mode in which the 
perſonal eſtate is diſpoſed of, in reſpect of 
the general diſpoſition thereof; the relation 
between the particular and reſiduary clauſes; 
the connection between the teſtator and his 
legatees; the object of the teſtator in giving 
his legacies; and other minute circumſtances, 
which perſons in the habit of inſpecting will 
of this kind Will readily perceive; as trivial 
circumſtances frequently implicate important 
facts, and furniſh deciſive evidence of a tel- 
tator's intention to give the perſonal eſtate 
_ exempt or not exempt from his debts, 


For inſtance, if a teſtator appears to have 
viewed-his perſonal eſtate as an entire thing, 
and to have contimplated a poſitive and ex- 
preſs diſpoſition of the whole, and to have 
deliberated to what extent it ſhould be 

5 charged, his diſpoſition will be conſidered as Ml! 
in the nature of a ſpecific bequeſt of an en- 
tirety, though given in ſeveral diſtinct parts; | 
and therefore the ſeveral parts with the reſidue, Wt 
in compliance with his intention, will be 


For? 


* 
N 


(157 oy 


conſtrued to make up the whole; ad con- 


poſition, and involving all that is left, after 
taking one what has already york given. 


*. 
15 L 


Ie caſe of the an me and Bark- 


ban, cited in the caſe of Stapleton and Colville, 


furniſhes an inſtanceof this kind. There the 


ſequently the reſiduary, or ſweeping clauſe, 
will not be taken in its ordinary ſenſe, as the 
reſidue after payment of debts, but in a pe- 
culiar ſenſe referable to the preceding diſ- 


Aer 
General v. 


Barkham, Ca. | 


T. Talbot, 
206, et wy 
Adams v. 
Meyrick, 
ſupra. 


9 teſtator deviſed in the following words : For 
„ e juſt and true performance of this my laſt 
ls will, and for the payment of all my debts, 1 


ade 


ave 


Ng, 


ex- 


give and deviſe all my real eſtate; and 3 to 
the perſonal eſtate, which at the time of my 


death! ſhall be poſſeſſed of and entitled unto, 


give the ſame unto my executor and execu- 
trix herein named, to defray my funeral charges 
and expences; and, if my perſonal eſtate 


ſhall. fall ſhort to diſcharge the ſame, then 
the remainder to be paid to my executors 
out of the firſt rents and profits of my real 


ave estate, as they ſhall become due after my 
be deceaſe, until payment be made of all my 
gas legacies, debits, and funeral expences, as 
en- aboreſaid; and, if there be any ſurplus of my 
its; perſonal eſtate, that then my executor pay 
gu, dhe fame to my dear and loving wife ;” and it 
übe as decreed that the perſonal eſtate ſhould 
con- OED SEL . £0 


EF 2 ed 


9 
J 
1 
| 
i 
* 
7 

9 
2 


* * 


T 1s ) 
go to the wife, diſcharged from payment of 
debts. The ground of which deciſion was 


by Lord Talbot ſaid to have been, for that 


the teſtator had laid the charge upon the real 


eſtate, and then, taking up his perſonal eſtate, 


mentioned particular things which he charged 


it with, from whence it was concluded that 


the ſurplus there meant, muſt be che . 


« after the Rn: charges there ſpeci 


vid. Dolman 
u. Smith, 


DE 


It gem that upon thi ſame principle, if 


a man were to deviſe his real eſtates in truſt 
for, and charged with, the payment ol his 


_ debts, legacies, and furl expences, re- 


Pre. Chan. 
450. Gilb. 
Rep. Eq. 128. 
where this 
propoſition is 
cCountenanced. 


mainder in truſt for A B in tail, remainder 
over; and then to deviſe part of his perſonal 
, eſtate to go along with his real as Wir-looms; 


and afterwards deviſed all the, reſt and reſidue 
of his goods, clothes, and Perſonal eſtare, 
not before bequeathed to 4 B, and made 
his truſtees executors, that 4 B would take 


the reſidue diſcharged from the debts; for, in 


ſuch caſe, upon ſtrict grammaical conſtruc- 
tion, reſt and reſidue not before bequeathed, is 
properly referable to the bequeſt which pre- 
cedes, and then the reſidue being given to a 
perſon not properly affect d with debts and 


legacies, there appears 10 be no reaſon to 
charge him therewith, by inference that it 15 


to be, after debts and lena l. 6 


oF * 


— — hy — — 


I” 2 


* | 
( 1599 0 | . 
Any other circumſtance, evincing that the 
teſtator meant to ſhift the burden of his dehts 


from the n to the real eſtate, will pro- 
duce that effect. 


N ; . 

T hus, where A gave ſeveral ſpecific parts | Anderton 
of his perſonal eſtare, and then gave part of June 1775, 
his real eſtate in ſtrict ſettlement, and deviſed E N hag 
the remainder of his real eſtate to truſtees in 45 . 
truſt, to ſell for the payment of debts, and 


in caſe that ſhould, not; be ſufficient to diſ- 


5 
1 
| 
4 
77 
1 
* 
4 
1 
* 1 
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2 charge the debts, he charged the deficiency 
on the deyiſed real eſtates, and then gave the 


reſidue of his perſonal eſtate, not before be- 8 | 
queathed, to his wife; the Court held Sh N 
ſhe took it wholly exempt from the debts. 

The ground of which determination muſt 

have been, that the charge of the deficiency 

on the deviſed real eſtates was demonſtration, 

that the teſtator meant, that the perſonal 

Weltate ſhould be exempted from tha, debts: * 

| Nt SIRE of 
Again, where 1 by will deviſed Waiſe w. 


| . Whitfield, 2 
lands to truſtees, to be ſold for payment of Eq. Ca. Abr. 


his debts and legacies, and deviſed all the . pm als 
reſidue of his perſonal eſtate to his wife, and Fl. 19. 
gave her alſo 600 l. out of the money to be 
raiſed by fale of the truſt eftate, and made her 
gexecutrix; on a bill for an account of the 
personal eſtate, and to have 22 applied in 
„the 


the firſt place, Lord Harcourt,” Chan. ob. 
ſerved, that here was not only a deviſe over 
of the reſidue of his perſonal eſtate to his 
executrix, but that he gave her farther the 
ſum of 600 J. out of the real eſtate, ſo that 
he did not think the reſidue of the perſona 
eſtate ſufficient for her; which furniſhed the 
ſtrongeſt preſumption imaginable of the in- 
tent of the teſtator, that his wife ſhould have 
the reſidue of his perſonal eſtate, and on this 
mn ground diſmiſſed thegbill quo ad a an account of 
an perſonal eſtate, 


Walker v. Again, "ware * one ſeiſed of divers" real 
e. eſtates, And alſo poſſeſſed of a perſonal eſtate; 
gdeviſed that all his eſtate in L, or a ſufficient 

part thereof, ſnould be ſold as ſoon as his exes 

cutrix conveniently could, for the payment 

of his lawful debts, and the legacies there- 

after mentioned, and the expence of his fu- 

neral, Sa he gave to E one annuity or 
yearly rent- charge of 200 J. to be raiſed out 

of all his eſtate not thereafter otherwiſe dil- 
poſedof, in the county of N, to be paid her hal 

yearly; and then, after giving ſeveral legacies, 

laſtly, he appointed the above-mentioned 

E and B joint executrixes of his will. After- 

_ wards, and at a futufe time, the teſtator added 
ttheſe words to his will: © And I give and de- 
» viſerto them (the executrixes) all my perſonal 
7 8 _—_ 


x 

tate not berein before deviſed,” and tlien he 
executed the will over again. The princi;)le 
queſtion was, whether the perſonal eſtate 
ought, in favour of the heir at law, to be 


And Lord Hardwicke was of opinion that it 
ought not, for that there was a manifeſt plain 


ſpecific legacy to his executrixes, and to ex- 


appoint the above-mentioned E and B joint 
executrixes of this my will.“ If the teſtator 


had reſted there, it was only making them 
al Nexeccutrixes, and the perſonal eſtate would 


then have been applicable to exonerate the 


tor, and indeed unſurmountable. = 


tence with a deviſe of ſpecific legacies to 


Sir foſeph Fekyl as a caſe of exemption. 


applied in exoneration of the real eſtate ? 


intention to give the perſonal eſtate as 4 


empt it from his debts; becauſe, after giving 
ſeveral ſpecific legacies, he ſaid, « Laſtly, 1 


real eſtate ; but the teſtator ſome time after- 
wards added the words, „and I give and 
deviſe to them all my perſonal eſtate, not 5 
herein before by me deviſed,” and in a 
formal manner re- executed his will. This, his 
Lordſhip ſaid, was an extreme ſtrong cir- 
cumſtance to ſhew the intention of the delta. 


| 80, where the . the reſidue of the 
teſtator's effects was made in the ſame ſen- 


he reſiduary legatee, this was conſidered by 
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Bradnox . 
Grat wick, zoth 
Nov. 1722, at 
the Rolls, 
cited 3 P. 

| WIII. 325. 


could not ſever the ſpecific legacies from the 
reſt of the perſonal eſtate ; and ſince the teſ- 
tator equally intended, that the reſiduaty 


_ eſtate, as the ſpecific legacies, therefore all 


to defray them, Lord Talbot was of opinion, 


to incumber the real fund with the debts. 


Stapleton v. 
Colville, Ca, 
T. Talbot, 2or. 
Et vid. Hall . 
Brooker, Gilb. 
Rep, Eq. 72, 
43; a cale 
prior in time, 
wherein a 
fimilar queſ- 


raiſe, by mortgage or ſale of any part of the 


Wm 7» 5 

In the caſe alluded to, one charged his 
lands with' the payment of his debts, and 
gave ſome ſpecific legacies, together with the 
reſt of his perſonal eſtate, to his brother; in 
which caſe, for as much as the ſpecific le- 
gacies would be exempt from the debts, as 
betwixt the deviſee of the land and the 
ſpecific legatee, ſo the Court declared, they 


PRES 


legatee ſhould have the reſt of his perſonal 


the perſonal eſtate was held to be Exempt 
from che debts. 


And where the real eſtate was not only 
charged with debts, but an actual power was 
given to the executor, by mortgage or other- 
wiſe, to raiſe ſuch a ſum as would be adequate 


this circumſtance clearly manifeſted an intent 


Thus, where one by will deviſed his 
lands to his wife for life, chargeable with 
the payment of two annuities for the lives 
of the annuitants, and likewiſe with 3 
legacy of 1000 J. and gave her a power to 


inheritznce, ſuch a ſum as would be ſufficient 
5 . 5 1M 


* 


great ſatisfaction he had of his eſtates having 
continued fo Jong in his name and family, 
and the great deſire he had to perpetuate, as 
far as he could, his name and eftate, he de- 
viſed all his real eſtate (after his wife's death) 
to his nephew for life, remainder over to his 
firſt and other ſons in tail, upon condition of 
their taking and uſing his name and arms 
for ever ; and in the cloſe of his will, gave 
all his goods, chattels, and perſonal eſtate, to 
| his wife; and made her ſole executrix. The 


1 
I 


lie; and although it did not neceſſarily. fol- 


# 


queſtion was, whether the wife ſhould take 
the perſonal eſtate exempt and diſcharged 
from the payment of debts, or whether the 
perſonal eſtate ſhould not, according to the 
eeneral rule, be firſt applied? It was decreed 
at the Rolls, that the charge ſhould be en- 
tirely upon the real eſtate, and that the wife 
ſhould have the perſonal eſtate to her own 
I ue ; and that decree was affirmed by Lord 
Talbot, Chan. on the ground, that upon the 
whole frame of the will, ſuch appeared to be 
clearly the teſtator's intent. And his Lordſhip : 
relied upon the circumſtances following, viz. 
that after the gift of the annuity and legacies 
wherewith the teſtator had charged his real eſ- 
Pate, he gave his real eſtate to his wife for 


M 2 low, 


to \ diſcharge the debts he ſhould owe at the tion aroſe on 


Sir Matthew 
time of his death; and then reciting the Hats will, 


wherein a like 


circumſtance 
appears, vi. 
a power to eaſe 
lands for pay- 
ment of debts; 
and it ſeems 
from Lord 


11 ard icke 8 


citing this caſe 
as an authority 


in that of 


Walker and 


Jackſon, that 
it received a 
ſimilar ad- 
judication. 
Vid. 2 Atk. 
626. | 
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low, that the coupling the annuities and legacie: 
together, ſhewed he intended both to be pay- 
able out of one and the ſame fund (the per- 
ſonal eſtate being the proper fund for debts, 
though no proviſion had been made by the 
teſtator, but the annuities having no fund 
to anſwer them, except what was particular 
provided for them) yet that muſt have ſome 
weight; but then came the power given to 
the wife, which ſeemed to him very clearly 
to manifeſt this intent that ſhe ſhould take 
what he had given to her by his will to her i * 
own uſe; for, his intent being to carry down 
and perpetuate his eſtate in his name and 
family, could it be ſuppoſed, that after ha- 

| ing given his wife the whole power over his 
perſonal eſtate, by making her executrix, he 
would likewiſe have given her a power 6 


* 


diſpoſing of ſo much of the inheritance, and t 
conſequently of defeating the deviſe to h 
nephew (not of ſo much as the perſonal * 
eſlate ſhould prove deficient, but of wif © 

| ſhould be neceſſary for the payment of bis delt 
unleſs he had intended her the perſonal eſta: . 


- abſolutely to her own uſe, clear and di- 10 
charged from the payment of his debt: 
is intent ſeemed clear to give her this povi«i .; 
of diſpoſing of ſo much of the inheritance 5 
would fatisfy his debts, in order to ſecutt 
her the full enjoyment of her eſtate for lm 
| 8 


e 
and of the perſonal eſtate, free from all 
charges \ whatſoever. * 


The leader will no * have re 
that in ſeyeral of the preceding inſtances, the 
wife of the, teſtator was the object of his 
bounty: But although that circumſtance 
might poſſibly furniſn an additional reaſon 
in ſupport of thoſe adjudications (becauſe 
the relative ſituation of the teſtator and his 
legatees, and alſo of the legatees to each 
other, are features that ought not to be over- 
looked in a queſtion upon the intent of 
a teſtator, where che influence of natural af. 
fections on the actions and inclinations of 


V- | 
wal men are univerſally acknowledged to have 
he Lreat weight) yet theſe caſes ſeem to be fur- 


them out of the general rule, without refer- 
ing to this additional feature, in reſpect of 
which they are alſo diſtinguiſhable. from the 


common run of cales. 
o * * | | : 

L A condition, though void, annexed to a le- 

gacy, making it payable out of land, was 

held to be ſufficient to ſhew the teſtator's ing, 

tent that the perſonal fund thould not be 


charged with | it. 


In the PN nde to, A by his will, a- | Whaley Us 
; Cox, 2 Eq. 
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| (86 Pr 
give and bequeath to my nephew B (who 
| was the teſtator's heir at law) his heirs and 
, aſſigns, all my meſſuages, Sc. in the pariſh 
of O, in the County of G,“ and them reciting 
that he had promiſed to give to his neice // 
5001. (to be paid to her within ſix months after 
his deceaſe) went on and ſaid, “ and my will 
is, that my ſaid eſtite at O ſhall ſtand charged 
with the ſaid ſum of 5001, to be paid at the time 
aforeſaid; and I have deviſed. my ſaid eſtate 
to my nephew B, his heirs and aſſigns, upon 
condition he pay the ſaid ſum of 500. at the 
time aforeſal” and one queſtion was, whe- 
ther this 500 J. was charged upon the real or 
perſonal eſtate in the rt Race And it was 
decided by Sir Fo/eph Fekyl, that the,*5004, 
Bk} bought to be taken as a charge upon the land 
» at O in the firſt place; becauſe the teſtator 
did not only charge his lands at O with this 
5001. as he did with ſeveral other legacies 
and annuities, but he diſtinguiſhed this 5000. 
by deviſing theſe lands to B in fee, or con- 
dition that he paid the 500 7. and though this 
* was a void condition, as the deviſee was heir 
4 t law, and none but tlie heir could take ad- 
Vangage of the condition, upon which reaſon | 
alſo the deviſe was void, the lands deſcending 
to B, as heir at law, yet this particularity in 
| thegwill-ſerved to ſhew the intention of the 
f blk that theſe lands at O ſhould be ap- 
. plied 


( 167 ) 


plied to the payment of the 5007. in the firſt 


place, and not the perſonal eſtate. 


But where the condition, annexed to the 


deviſe, was not a condition to avoid the whole 
eſtate charged with the debts in default of 
payment, but was to be taken advantage of 
by an entry given to the creditors and lega- 


tees, it was determined that the perſonal 


eſtate ſhould not thereby be exempted. 


In the caſe alludel to, a man made his will, 
and 7 & his executor, and gave him a legacy 
of 207. and deviſed all his lands to 7 N and 
his heirs, upon condition that he paid his 


Mead, Pre. 


Chan. 2 S. C. 


by the name of 


Mead v. 
Hide 2 * 
120. 


debt and legacies; and if the debts were not FT 


paid within two months, then he deviſed. 


that the creditors and legatees might enter; 


and the queſtion was, whether in this caſe the 
perſonal eſtate ſhould be firſt applied in eaſe 
of the real eſtate? It was contended that the 
perſonal eſtate ſhould not be liable in this 
caſe; and it was ſaid, that it was the ſame as 


if the teſtator had deviſed lands to 1 N, upon 
| condition to pay 20 J. to A, and 20/7. to B, 


and in that caſe, without queſtion, the deviſee 
of the lands could have no advantage of the 
' perſonal] eſtate. But it was held by the Lords 


Commiſſioners of the Great Seal (viz. 


Maynard, Keck, and Rawlinſon) that the 
M 4 pn 
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E | 
perſonal eſtate was firſt liable in this caſe; but 


they went upon different grounds, Lord 
Commiſſioner Maynard ſaid, that if a man 
deviſed his real eſtate to another, upon con- 


dition to pay his debts, and did not diſpoſe 
of his perſonal eſtate, that ſhould be firſt 


applied in eaſe of the real eſtate; and here 
the condition annexed to the deviſe, was not 


a condition to avoid the whole eſtate, but 


only to give an entry to the creditors and 
legatees. MKeck reſted upon the ground, 
that an executor did not take on his own 


account any more than an adminiſtrator, and 
Rawlinſon ſaid, that there was a diverſity 


betwixt a heres factus, and a deviſee of par- 
ticular lands; for a deviſee of particular lands 


ſhould not have the benefit of the perſonal 


eſtate, but. heres faetus of che whole eſtate | 
: ſhould, | 


There is alſo a claſs of caſes, to which 
this rule, as to the exoneration of the real 
_ eſtate, does not apply, but which are fre- 
quently diſcuſſed as falling under its influence, 


for want of adverting to the cauſes on which 


the rule is primarily founded; for if theſe 
| cauſes are not- to be found in the caſe, it is 


out of both the ſpirit and the letter of 1 
2 rule, 


EI 


8 


( 169 ) 
the application of the perſonal eſtate to exone- 
ſubjected to debts, or charged therewith, or, 


where a truſt 1s created for that purpoſe, 
was built on feudal notions, to ſupport the 


tenure, and preſerve the feud entire, Then 
it can never apply, where the feud is to 
be completely charged; as if the real eſtate 


be to be ſold out and out, and turned into 
either factus or natus to be favoured ; the ſole 
queſtion lies between the owners of the per- 
teſtator has placed it. 


e ln ee d his lands 


be fold and converted into money, and diſ- 


poſes of all the money to ariſe thereby, after 
the payment of his debts thereout, as money, 


ſuch caſe, it is plain that the teſtator means 
to reduce his whole eſtate into one ſpecies of 


ariſe by the ſale of the land ſhall be applied 


It has been obſerved, that this rule, as to 


rate the real, in caſes where the real eſtate is 


perſonalty; for, in ſuch caſe, there is no heir 


and gives his perſonal eſtate to his executor; 
this furniſhes a ſtrong ground to preſume, 
he intended; that his land ſhould not be 
exonerated by his perſonal eſtate ; becauſe, in 


property, to be diſpoſed of as he directs; and 
then the direction, that part of the money to 


to 


ſonalty, which of chem ſhall bear the burden, 
and then it is fair to leave it where the 


Ca.” T:Talbot, 
1 

Ackroyd v. 
Smithſon, 


Bro. Rep. ch. | 


503. 
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tm) 
to the payment of debts, is in truth only an 
appropriation of a particular part of that 
general fund to a given purpoſe. And in 
ſuch caſe, the principle of equity, which 
induces the Court to favor the hæres natus, or 
the heres fans, does not attach; becauſe the 
teſtator leaves no real eſtate to be preſerved 
for either; on the contrary, the cale falls 
under another principle, of as operative a 
nature as that, to which we have laſt alluded, 
namely the principle, that whatever is di. 
rected to be done, ought to be conſidered as 
done, under which rule the land ſo appropri- 
red * to be conſidered as money. 
Wainwright The caſe of Wainuright and Bevallows, de- 
D. Bendlows, 
Pre. Ch. 457, cided by that great maſter of equity, Lord 
Tab. n. Cowper, falls under this diſtinction. There, 
Note, this is a One by will deviſed all his fee-farm rents, in 
Serie the County of N, to truſtees and their heirs 
of reſidue. 
in truſt, to ſell the ſame for payment of his 
debts, and the reſidue of the money ariſing 
thereby, he deviſed to his two ſons equally © 
be divided between them; then he gait 
nn ap ſeveral of his goods to go along with his eſtate 
to bedeviled to ag heir -looms, and deviſed all the reſidue 0 


bis brother 


John, his ſtock, goods, and chattels, to his ſite! 
his brother 


Philip, and his whom he made his executr ix. The queſtion 


ther-in- 
Fri was, whether the: perſonal eſtate ſhould be 


wright. ſubjected, in the firſt lark. to the pay ment 
0 


on. I» 

of debts in eaſe and exoneration of the real BY 
eſtate deviſed for that purpoſe? It was con- 

"tended, that it ſhould, on the ground that 

ſuch was the conſtant courſe of the court. 

But it, was argued on the other fide, that 


here was an expreſs fund deviſed for the pay- 1 1 
ment of his debts; and a diſtinction was taken „„ f 
8 between a bare charge on the teſtator's real 5 ; 
a eſtate for payment of his debts, as by a de- 1 
}, viſe of a term thereout for that purpoſe, and f 


this caſe; for that he had given his lands, out 

and out, and had parted with them for ever, 

ſo that he never intended any of them ſhould 
remain in his family; that theſe lands were 
therefore to be looked upon as money, 1 


le. conſequently in' a Court of | equity, were part 
rd of the teſtator's perſonal eſtate, and that the 
re, reſidue of his goods, chattels, and ſtock, muſt 
in be intended the reſidue of thoſe, which were 


not ſpecifically deviſed as heir- looms ca), and 
not the reſidue, after debts paid. Lord 
Cowper was clearly of this opinion, and de- 
creed, that the perſonal eſtate was not in 
this caſe liable to the debs. 


So, in a late caſe, where a teſtator deviſed 2 I 

. j 5 80 | . Jones; Us 
his real eſtate to be ſold, and the money to 855 _— 

(a) N. B. This lat diſtinction of Lord Cowper, not Bere * 
approved of by Lord Hardwicke, Ambler, 38, Rejected, 2 Bro. Rep. : 
Ibid. 30. not mentioned in Ambler, /ed vid, Adams v. Chan. 257. 
Meyrick, ſupra, 

ariſe 


(-72 ) 


ariſe by the ſale to be applied to pay. mort- 
gages and other debts, the rgſidue to be added 


to bis perſonal eſtate; the only queſtion was, 
whether, under this deviſe, the real eſtate 


ſhould exonerate the perſonal eſtate ? It was 


| contended that it ſhould not. That to pro- 
duce ſuch effect, there muſt be a deſtination, 
as to the eſtate to be ſold for the mere pur- 


| poſe of the payment of debts. That here 


1776. 


Holliday v. 
Bowman, 
cited, 2 Bro. 
Rep, Ch. 14S 


there was only a direction in tranſitu, and 


the words did not neceſſarily imply, that the 
perfonalty was to be exempted. But Sir 


Lloyd Kenyon, then Maſter of the Rolls, held, 


that the intention to exonerate the perſonal 
eſtate was clear; he ſaid, he laid no great 
ſtreſs upon words, but he muſt lay ſome 


upon the words, „when fold, the money to 
be applied to the payment of mortgages, and 
all other debts; and his honor farther ob- 


ſerved, that the teſtator had directed the 
reſidue to be added to the perſonal eſtate; 
but according to the conſtruction contended 


for, that could not be done; he declared, that 
the money ariſing from the ſale was to be 
applied to the payment of debts, in EXONera- 


tion of the perſonal ellate,, 


80. where C deviſed a manor to truſtee 


in truſt ro ſell, and directed the monies, to be 


raiſed thereby, to be paid in diſcharge of al 
. MEM ant 


50 


firſt place, to inveſt the reſidue, and pay the 
intereſt to his wife for life, and the principal, 
after her deceaſe, to his nephew; and after his 


perſonalty was exempred from the debts and 


25 ; andi it was decreed accordingly. 


Y 
be firſt liable to the char 


ge. 


-Y 


and lands near G, in 5, that were in mort- 


begun his will by“ directing chat his executor 


al 
chat were, or ſhould be, upon it at the time 


0 ' of his deceaſe, and i in the mean time, and 
| ... © -uanl 


his debts, and after payment thereof, in the 


ſeveral ſpecific and' peculiar legacies, gave to 
his wife all his goods and chattels, and ap- 
pointed her executrix: It was held, that the 


legacies, but was ſubject to the funeral ex- 


Although the Wickede gerte the eſtate 
ſubject to the incumbrances, which are upon 5 
it at the time of his deceaſe, yet if, from other 
circumſtances, there be ground to infer, 
that the teſtator did not thereby intend to 
exempt the perſonal eſtate from exonerating 
the real eſtate, that fund will norwith!tanding a 


Thus, when of flea Ge fa Hes: 
gage, and likewiſe ſeiſed in fee of other lands, 


* ſhould pay and diſcharge aL his juſt debts, 
and that he ſhould raiſe ſufficient to pay the 
fame, and then deviſed his manor, Oe. 4 
at E, to IS at the age of 21 or marriage, 0 
ſubject nevertheleſs to the incumbrances, 


Searle 1 
At. Eliv; 
2 P. Will. 386. 
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rc until I 5 ſhould * at her aid age or 


ce marriage, the rents, illbes, and profits, to 
* be paid by his executor, into the hands of 


te her father and mother, which ever ſhould 
ce be living at the time of the teſtator $ deceaſe, 
te for the plaintiff's ſole benefit and adyantage, 
ce and then deviſed to his brother LC, and 


* his heirs, the reverſion of the manor of I}, 


10 (after the death of MF ) ſubje& neverthe. 


«Jeſs to the payment of ſuch of his debt; 


« as ſhould remain unpaid, And all the reſt 


. of his real and perſonal | eſtate, not there- 


« in before ſpecifically diſpoſed of, he deviſed 


*. to J & E, his heirsand aſſigns, i in truſt! to ſell 
: Le and diſpoſe of the ſame, as ſoon as conve- 
40 niently might be after his deceaſe, and 


ce * thereout to Pay his debts and general le- 
4 gacies; and i in caſe there ſhould. be. any 


4 deficiency, and that any of his debrs and 
0 legacies ſhould remain unpaid, then he 
=o charged the ſame on the reverſion and in- 
e heritance of the manor of M, and thereby 


4c directed the faid LC, and his heirs, to pay 


All « off the ſame within fix months after the 
death of M 2 and he made the faid 75 E 
„ ſole executor.” At the time of the teſia- 
wir's death, the manor, Se. at G in 5, re- 
mained in mortgage to one H for 500 


and the queſtion on a bill filed 1 in chancen, 


was, whether this mortgage debt of 5oo 


ſhould be diſcharged oy the executors and 
4 * troftess 


33 
_ 20> Co 


has « e 


eB) 

ale be be 0 or ſhould be > upan 

the eſtate devued: and his Honour decreed, 

that all the debts and general legacies, of the 

telfator, | were by his will t to be paid out of 

his. pe tonal eſtate, and the real eſtates de- 
AY to che defendants iS, E, and C, and that 

the mortgage of H, on the eſtate deviſed to 

IS, was to be taken as one of thoſe debts, 


W And this decree was s affirmed on appeal. 4 
Lord King. . 


The An from whence ht Cant 
ſeemed to have concluded i in the above caſe, 
that the teſtator had no intentions to exempt 


1 his perſonal eſtate from exonerating the real, 

by deviſing it, ſubjett 1 to the incumbrances 

y thereupon, appears to have been, that the 

4 deviſe of the other lands was to pay all big 

py debts; which word. all 1 1s omitted by Peer 

1. Wil jams i in his report of the caſe, although 

by WY it appears © on the record of the dee. | 

a 

5 r Lord Tir he, in n the 3 of, © 
E the Duke of Ancaſter againſt Mayer, obſerves 3 Chan. 
la. that the caſe of Searle and St. Ele, went 21 

re- opon the idea of the charge, upon the real 

,ol, Eſtate being the dels of the teſtator. But 

ry, WW bis Locdibip obſerves, that if that caſe 

ool, Ml vere recent, and had not been followed. 


ud be ſhould have thought -v upon the face of i its, 
ces it vas very open to argument,” g 


And 
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te until 18. ſhould TTY at her, ſaid age or 
ce marriage, the rents, iſſbes, and profits, to 
„ be paid by his executor, into the hands of 
te her father and mother, which ever ſhould 
ee be living at the time of che teſtator' $ deceaſe, 
ec for the plaintiff's ſole benefit and adyantage, 
ce and then deviſed to his brother LC, and 
u his heirs, the reverſion of the manor of IW, 
# (after the death of MF) ſubje& neyerthe. 
1 leſs to the payment of ſuch of his debts 
ag ſhould remain unpaid, And all the reſt 
"0 of his real and perſonal eſtate, not there- 
cc in before ſpecifically diſpoſed of, he deviſed 
L to 7 $5 E, his heirs and alligns, i in truſt to ſell 
«and diſpoſe of the ſame, as ſoon as conve- 


« niently might be after his deceaſe, and 
_— thereout to pay his debts and general | le- 


& gacies; and in caſe there. ſhould. be any 
« deficiency, and that any of his debts and 
© legacies ſhould remain unpaid, then he 
charged the ſame on the reverſion and in- 
c heritance of the manor of V, and thereby 
C directed the faid L C, and his heirs, to pay 
off the ſame within ſix months after the 


3 40 death of M T, and he made the ſaid FSE 


« fole executor.” At the time of the teſta- 
tor's death, the manor, Oe. at G 1 in S, re- 
mained in mortgage to one H for zoo! 
and the queſtion on a bill filed in chancery, 
was, whether this mortgage debt of oo. 
mould be difcharged 1 the executors and 
N truſtees 


1 OY ; 4. 
0 »- * m 


Q. 


_ has 
FR 2s. 4 


n 

trultees dönche teſtator, or ſhould be le upon 
the elfate devited : and his Honour 5 
that ll the debts and general legacies. of the 
telfator, were by his will t to be paid out of 
his pe rlonal eſtate, and the real eſtates de- 
edt to the defendants J, E, and C, and that 
the mortgage of H, on the eſtate deviſed to 
IS, was to be taken as one of thoſe debts, 
And this decree was affirmed « on 188 to 
Lord King. 

he face | 1 whence 43 Court . 
erte to have concluded i in the above caſe, 2 
that the teſtator had no intentions to exempt ä 
his perſonal eſtate from exonerating the real, 
by deviſing it, ſubjett t to the incumbrances 8 
y thereupon, appears to have been, that the 
10 deviſe of the other lands Was to pay all his 
4 debts; which word all is omitted by. Peer ; 
n- Wil jams it in his report of the caſe, although | 


by it appears e on the record of the e . 
ay 
the * Accordingly, Lord Furl: , in ** ca AS 


« that the caſe of Searle and St. Ely, went 
upon. the idea of the charge, upon the real 
ol, J (ſtate being the debt of the teſtator.” But 
ery his Lordſhip obſerves, c that if that caſe 
gol. ¶ were recent, and had not been followed. 
and I be ſhould have thought u upon the face of its, 
feces Fit vas very open to argument. 15 


And 5 


the Duke of Ancaſter againſt Mayer, obſerves #5 . 


. mw). 


And in the Eaſe of the Duke of Auraſter and 
Mayer, Lord Thurlow diſtingpiſhed- the 
caſe of a charge ſubſi Ning, from that of a debt, 


contracted under ſuch circumſtances of a de- 
viſe to pay debts ; holding, that where there 

vas a charge inherent in the eſtate, and prior 

to the deviſor's title, neither. his perſonal nor 

real eſtate, deviſed to pay ſuch teſtator's debts, 


ſhould be thereby e with ſuch Wan 


2 


Galton v. 
Hancock, 


2 Atk. 424. 


5 4 real eſtate encumbered. - This is a queſ- 
tion as to marſhalling aſſets, and generally 
reſolves itſelf into a R of 1 intention ei- 
ther ay toreec or Ee i 


is that of Galton and Hancock. Pe 2 here the 

defendant's late huſband, being ſeiſed in fec 
: of an eſtate, and having borrowed a ſum of 

money, gave a bond for it, dated May 12, 
_ 1724, and a mortgage for the ſame ſum, on 
the 13th of June following; and on the 11th 
LEY” December, 1728, made his will, by which he 
deͤeeyiſed the eſtate in fee, which he had thus 
mortgaged, and alſo an eſtate for three lives, 
to the defendant his wife, and made her ſole 
executrix. In 1734, the teſtator purchaſe 


ys a 190 8 ante 4 ſhall exonerate 


: The rt Uſe t we incer wide, of 8 kind 


"one ober of the reverſion i in fee of the 10 
5 EE bi 


zul! gute, and the other moiety in 1737. 
and died ſoon after went han 20% woe: 
ation i in 9580 will. 


220 


C3 3 


m bill» was ee bn the. 3 at Fates 90 TY 
have the deeds and writings of the leaſehold: 


eſtate,* the reverſion in fee of which was 


purchaſed by the teſtator, after making his 
will, and for an account of the perſonal. 
eſlate; the heir inſiſting, that the eſtate 
deſcended was not liable to pay the mortgage, 

and endeavouring to throw the burden upon 


the defendant, to be diſcharged out of the 
| perſonal aſſets, and if thoſe ſhould be defi- 
cient, out of the eſtate deviſed to her. For 


the wife, it was argued, that it the perſonal : 
eſtate was not ſufficient to pay the mortgage, 
the eſtate, deſcended upon the heir, *ſhould 


make up the deficiency, and the eſtate 
deviſed to the wife ſhould not be affected, 
while Ts den were ſufficient, | 1 


Oui FRO arlt bing: of thes POWs heel: ” 
Hirdwicke obſerved, that it having been ad- 


mitted, that the purchaſing the- reverſion, 
after making the will, was clearly a revo- 


cation, pro tanto, the main queſtion was, 
whether, where a real eſtate was deviſed 


8 855 an nvlundrince;” and another de- 


. 
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ſcended upon the heir, 1 devils was 


entitled to have the eſtate exonerated? 


His Lordſhip was of opinion, that the 


Equity. 


No Percent had been cited to him 
where it had been ſo determined, or where 
the very point had come e before the 
Court. 5 


"This. was a 385 tre; che teſtatot 
: himſelf had laid a real burden on the 
lands deviſed, and quite different from 
the caſe of a general bond-debt, to the 


: payment of which the perſonal eſtate ſhould 


be applied firſt. The mortgaging it was a 


material circumſtance, for how could a 
Court of Equity ſay that the teſtator did 


not intend it ſhould paſs, cum onere, when 
there was ſo ſtrong a preſumption that he 
did ? that an heir at law, who had an 


eſtate deſcended upon him, was to be con- 
ſidered in the fame light as if the eſtate had 


been actually given to him; and there was 


no colour to ſay (even laying aſide the 


expreſſion of an heir at law being a favorite 


of a Court of Equity) that a deviſee ſhould 
a preferred t to him in Equity. 
But 


deviſee was not fo entitled | in a — of 


HM RV 224% — — — So: =» 
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-t 176: 
But, upon a rehearing, his Lordſhip, 
changed his opinion, on the grounds that, 
before the ſtatute of fraudulent deviſes, which 
gaye a remedy to. ſpecialty creditors againſt 
deviſces, the remedy was againſt the heir 
only; at common law the deviſee was not 
liable to the demand, becauſe the deſcent- 
was broke; and the rule of equity, before 
the ſtatute did not differ from the rule of 
law, unleſs there was ſome particular circum»! 
ſtances in the caſe; that the ſtatute made no 
difference, as between the heir and deviſee, 
the fraud provided for thereby, being only, 
ſuch as went to defeat the creditors, and no 
favor was thereby intended to heirs at law. 
The enacting clauſe made wills void againſt 
ſuch creditors, but left the law as it was be- 


ſtatute, there had been a general debt by bond 
or covenant, - wherein the heir had been 
bound, without any mortgage to keure it, 
the heir muſt have diſcharged it, and could 
have had no contribution from the deviſee; 
ſo, fince the ſtatute, ſatisfaction ſhould be 
firſt made out of aſſets deſcended upon the 
heir at law, and if that ſhould prove deficient, 
but not otherwiſe, then the deviſed eſtate 
ſhould be liable. That there being a mort- 
gage, would make no difference; for a mort- 
Sige was a debt by ſpecialty, and che land 
only 


ſore, as to heirs. Then, as in caſe, before the 


only regarded as as a ** or * for the 
money. That on the ſame principle, which 
induced the Court to direct the perſonal eſtate 
to be applied in payment of ſpecialty debts, 
in favor of the heir, it raiſed an equal equity 
in favor of a deviſee, circumſtanced as in 
the preſent caſe, By the will, the land was 
given to the wife, but the mortgagee might 
take his remedy againſt the deviſe, or the 
heir at his election; but as in a caſe between 
the heir and the executor, the election of the 
creditor would not determine which ought 
properly to be charged or vary the right, 


as to the funds, ſo neither could it deter- 


mine, as between the heir and the deviſee; 
but the deviſee would be entitled to ſtand in 
the place of the creditor, in this caſe, as the 
heir would to ſtand in the place of the credi- 
tor in the other, and to be exonerated by him 
for what he had diſburſed. Then the Court 
would not put the parties to this circuity, 
but give the deviſee the benefit direct 
FT againſt. the heir at law, - 


But . 8 was raiſed in the caſe of 
Galton and Hancock, between the heir and 
deviſee, where there was a general charge of 
| debts. And the anſwer of Lord Hardwicke 
to the argument on the effect of Juch general 
charge, laid the foundation for farther diſ- 

 tingions 


ns © wy. dy ac ea am a6 , a 
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tinctions, which have been taken up and 
eſtabliſhed in ſubſequent caſes. His Lord- 
ſhip conſidered ſuch general charge, as afford- 
ing no ulterior inference ea that in favor 
of — 237 


It was | ſpeedily aun tom, if this 
concluſion of Lord Hardwicke, upon the 
circumſtance of a general charge, was well 
founded, it would neceſſarily follow, that 
where a teſtator made ſuch a general charge, 
and, ſubject thereto, deviſed the whole of his 


eſtates from the heir, and afterwards aequired | 


other eſtates, which he permitted to deſcend, 
the deſcended eſtates would be firſt liable, not- 
withſtanding the charge; and this is alſo a 
point neceſſarily implicated in the general 
point decided, in the caſe alluded to; for on 
this ground, ſuch charge makes no difference, 
as between the heir and deviſee, but only 
improves the condition of the creditors, by 
giving them a particular ſpecific fund, to 
which they may reſort in the firſt inſtance, 


but it leaves the queſtion, as to who ſhall 
ultimately bear the burden, open; and then 


equity ſteps in, and fixes it upon the heir, 
as having in relation to the teſtator a per- 
miſſion, not a poſitive benefit, and therefore : 
having aweaker equity. : 


„n. 


Cited 2 Bro. 
Rep. Ch. 261. 


paid, and charged all his eſtate, real and per- 
ſonal, with the payment of the ſame, and 
ſubject thereto, he deviſed all his real eſtate 


ſeveral real eſtates, and poſſeſſed of perſonal 


6 769 


The caſe of ride and Clarke: turned 
upon this principle. There C died, ſeiſed of 


eſtate, having made his will, and thereby 
directed, that all his juſt debts ſhould be 


to his wife in fee, and appointed her ſole 


executrix. The teſtator purchaſed additional 
eſtates; between the time of making his will 


law. The debt of the teſtator exceeded the 


Davies . 1 . 


Topp, 2 Bro. 
. Rep. 359+ 


{ 
and his death; which deſcended to his heir at 
t 
q 


value of his perſonal eſtate, and, on a bill 
filed by the creditors, the queſtion was, which i 


eſtate ſhould be firſt applied, the eſtate de- 
ſcended, or the eftate deviſed? and it was e 


decreed at the Rolls, that after application r. 


of the perſonal fund, the deſcended eſtate WM « 
ſhould be applied, previous to the deviſed d 


eſtate 1 in : ſatisfaction of the debts, 72 th 

2” —_ 
805 where © ſeiſed in ſee of e w. 
real eſtates, ſubject to a mortgage to P, ef 
made his will, and thereby, as to his world) I ac 
Mates either real or perſonal, after payment eſt 

= .Y his debts and funeral expences, gave and i in 
diſpoſed thereof in manner following: He fie 
gave to his ſiſter L, an annuity for her like; the 
t be paid to her by the perſon or perſons, Ma c 


Who, 


nnn 

vho; for the time being, ſhould be ſeiſed of 
his real eſtates under his will, and he alſo 
gave ſeveral pecuniary legacies, and he 
charged and made chargeable all his real and 
perſonal eſtates (except part of his perſon- 
alty given as heir-looms) with the payment 
of his debts and legacies aforeſaid, and ſub- 
ject thereto; he deviſed all his manors of 
and J, and all his real eſtates in the counties 
of $ and M (which were all the real eſtates 
he had at the time of making his will) to 
his nephew R L for life, on his obtaining 
the King's licence to bear his name and 
arms, remainder to his firſt and other ſons, 
in ſtri& ſettlement, remainder over; and he 


gave ſeveral articles of perſonal eſtate, to be 


enjoyed as heir-looms by the deviſees of his. 


| real eſtate, and as to all the reſt of his per- 


ſonal eſtate, ſubje& to the payment of his 
debts, legacies, and funeral expences, he gave 
the ſame to his nephew R L, and appointed 
him executor to his will. After making his 
will, the teſtator purchaſed a freehold 
eſtate at T. A bill was brought for an 


account, and application of the perſonal 2 


eſtate in payment of debts and legacies, and 
in caſe the perſonal eſtate ſhould not be ſuf- 
ficient, then to eſtabliſh the will, and to have 
the deficiency.raiſed by ſale or mortgage of 


a competent part of the real eſtate. And an 


Ny. account 


coy) 
account: was directed, and the perſonal eſtare, 
not ſpecifically. bequeathed, was ordered to 
de applied in payment of the debts, legacies, 
and funeral expences, in a- courſe of admi. 
nitration; but in caſe fuch perſonal eftate 
ſhould not be ſufficient for the payment of 
the teſtator's debts; his Honor declared, that 
the deficiency, as to what ſhould be remain- 
ing due to the mortgagee, and the other ſpe- 
cialty creditors, ought to be raiſed by fale or 
mortgage of the real eſtate, deſcended to the 
heirs at law; and the real eſtates deviſed by 
the will, were not directed to be applied to 
the payment of the teſtator's debts and lega- 
cies, until all the other ſunds were exhauſted; 
and this decree was * on 1 0 to 
. the Chancellor, e 


8 But, where there was a particular charge 
for the payment of debts; as where a teſtator, 
being in poſſeſſion of two eitates, deviſed 
one, charged with a term for that purpoſe, 
the deviſed eſtate was held to be firſt liable 


Powis . Thus Ahere ah es was ade e ſubjet 
Corbett, alias 


e to a five hundred years term, by the owner! 
£7 . will, for the payment of debts, and ot 
lands deſcended, Lord Hardwicke held, th 
the eſtate ſo ſubjected muſt firſt be applie 
before the creditors could come pon 


eſtait 


( 181 ) | 


eſtate deſcended on the heir at law: his 
Lordſhip obſerving, that if a teſtator has 
created a particular truſt out of particular 
R lands, and ſubjected to that truſt, deviſed it 
over, the deviſee can take no benefit but 
of the remainder, after the whole burden 
upon it diſcharged; and as to that, the heir at 
law ſtood in a better Barnard than the rie 

did, 3 


| 100 I preſume, the ſame inference would 
follow, if a perſon ſeiſed of three or four eſtates, 
deviſed one eſtate ſpecifically for the particular 
purpoſe of paying his debts; that eſtate 
would be firſt applied, even in favor of the 
heir; for theſe are queſtions of intention. 
Then, “what is the inference furniſhed by 


« eftate, at the time of the deviſe, ſubject to 
K a general charge, he means to give the 
e deviſee all that can be ſaved of his affairs, 
« after payment of his debts. If he after- 
« wards becomes poſſeſſed of an eſtate by 
« deviſe or purchaſe, thus much is clear, 
by charging his eſtate with payment of his 
e debts, it could not be in his contempla- 
te tion to charge an eſtate, which he actually 
* gave in favor of an eſtate which he had not. 
13 ſuch caſe, the eſtate deſcended cannot 

| B N 3 EEE | cc be 


« the circumſtances in theſe caſes? It is this: 
Where a teſtator gives the whole of his 


2 Bro. Rep. 
Chan. 257. 


(182) 


be ſtated as the object of his intention to 
cc exempt. But if a teſtator has two eſtates 
* when he makes his will, and charges one, 
e either generally, or by creating a term 
ce thereour, the inference is, chat he — 
* to o Exempt the other.” | 


* The eit f Doi and "Lewis i unother 
inſtance, ſhewing, that whether the inten- 


tion was to charge the eſtate ſpecially or 
generally, is the main e on W 0 
oecaſior ions. hah 


| Donne . 
Lewis, 2 Bro. 
Rep. Ch. * 


In that caſe; E made bis will, andthereby 
deſired, that, all his Juſt debts, funeral 


9 expences, and the charge of proving his 
will, might be paid as ſoon as convenient 


after his deceaſe, and gave and bequeathed 


Py to his wife 8. L, the ſum of 200 l. and alſo 


ſeveral ſpecific parts of his perſonal eſtate. 
He then deviſed to the ſaid & L, and to TL, 
and J B, and to the ſurvivor of them, and 


the heirs, executors, and adminiſtrators of ſuch 


ſurvivor, according to their reſpective eſtates 


and intereſts therein, all his freehold, copy- 
hold, and leaſehold eſtates (not therein after 
Particularly bequeathed) together with all 


his ready money, and book-debts, which 
| ſhould be due and owing to him at the time 


of his deceaſe, in or upon account of his 
ſeveral 


0 163 


ſeveral trades or employments of a builder b 
and feather-merchant, upon truſt, that they 
the ſaid 8 L, T L, and I B, &c. ſhould 
collect and receive the ſaid book-debts, and 
| ſell and diſpoſe of his frechold, copyhold, 
and leaſehold eſtates, and out of the money 
ariſing thereby, pay and diſcharge all his debts 
and legacies whatſoever (except the debts | 
ſecured by mortgage of the eſtates therein 
after ſpecifically bequeathed, which were to 
be paid and diſcharged by the deviſces of 
thoſe eſtates reſpectively) and in caſe the 
money. ſo to be raiſed by his ſaid truſtees, 
ſhould not be ſufficient to diſcharge the ſaid 
debts and legacies, then he willed, that the 
deficiency ſhould be charged on the feveral 
eſtates therein after given, and bequeathed to 
or for the uſe of bis three ſons and two daughters 


reſpettively, and that one fifth part of ſuch 


deficiency, with intereſt thereon, at five per 
cent. from the time of his deceaſe, ſhould be 
paid by each of his ſaid ſons and daughters. 
He then proceeded to deviſe very fully and 
particularly to, or in truſt for, his five chil- 
dren reſpectively, five ſeveral eſtates ; four of 
which were leaſehold, the other freehold, 
and three of the leaſehold eſtates were ſubject 
to mortgages or other incumbrances; but in 
caſe it ſhould be neceſſary to pay off and 
| diſcharge the mortgages, or other ineum- 
N "Ul brances 


( 184 ) 
brances upon any parts of his eſtates before 


the truſts thereby created, concerning ſuch 
eſtates reſpeCtively, ſhould be fully executed 


and determined, the ſaid teſtator thereby 


impowered and directed his ſaid truſtees, and 
he ſurvivor of them, &c. as the caſe might 
require, to ſell and diſpoſe of ſuch reſpective 
eſtates, in the beſt manner they were able, 
and afcer payment of all charges, incum- 
brances, and expences thereon, lay out and 
inveſt the reſidue of the money to ariſe by 
ſuch fale, in the purchaſe of government 
ſecurities, in the names or name of his ſaid 


| truſtees, or the ſurvivor of them, or the 
| «heirs, executors, or adminiſtrators of ſuch 


ſurvivor, as the caſe might require, to and 
uv pon the like uſes and truſts as were thereby 

_ expreſſed and declared, of and concerning 

ſuch eſtates reſpectively, or to ſuch of the 
ſaid uſes and truſts as ſhould be then exiſt- 
ing and capable of taking effect. And the 
ſaid teſtator gave all the reſt and reſidue of 
his eſtates, real and perſonal, of what nature, 
| Kind, or quality ſoever, unto and among all 
and every his three ſons and two daught , 


in equal proportions, ſhare and ſhare ali e; 
and the ſaid teſtator made the faid & L, TL, 


and 7 B, executors of his will, 
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„„ 
A bill was filed to have the truſts of this Ibia, 
will performed, and for the neceflary 4 
counts. The Maſter made his report, 
which it appeared, that the general a 
eſtate, together with the truſt fund, conſiſt. 
ing of the leaſehold premiſes, not ſpecifically 
bequeathed: (for in fact, the teſtator had no 
copyhold eſtates whatſoever, and no free- 
holds, but thoſe ſpecifically deviſed) and that 
the ready money and book -debts werę not 
nearly ſufficient to pay the debts, which 


amounted to upwards of 5000 J. beſides thoſe 

| ſpecifically charged on the deviſed eſtates, and 
chat the legacies amounted to 2000 J. It alſo 

1 appeared, that the teftator purchaſed a fmall 

i WM freehold eftare, after the time of making his 
vil, which was worth about 300 J. and 
9 which therefore deſcended on his cleft fon tr 
le and heir at . 95 

. 

1e The 1 ann Was, whether the id. 
of MW deſcended eſtate ſhould be applied in pay- 

e, ment of the debts and legacies (chere being 
al Wl ſpecialty debts, in fact much beyond the 


amount) in preference to the truſt fund de- 
viſed for that purpoſe; or before the ſpecific 
deviſees ſhould be called upon for their con- 


tribution according 10 the directions of the 
i 3, 


Et 


E, per Lord Tburlew, the queſtion will 
always be this, and the only one that can 
reconcile all the caſes: 


and not to be a knave (as many of the caſes 
treat the man who does not) or does he 
mean more, and to make a particular pro- 
viſion for the purpoſe? It is unneceſſary to 
enlarge on the point of the mortgage dehts, 
for he has provided for the payment of them 
in ſo diſtinct a manner, that even the caſe of 
Serle and St. Ely, could never touch this 
caſe. They are clear deductions from the pro- 
perty deviſed. But the queſtion ariſes more on 
the general proviſion for debts. There are two 

| proviſions, conſiſting of his ready maney and 
book debts; and allo ſome. leaſehold eſtates, 
which very probably were an enumeration ot 
all his perſonal eſtate not otherwiſe ſpecifi- 
cally diſpoſed of. The next was a contribu- 
tion from the deviſees. The ſuppoſed in- 
_ tention to be imputed to the teſtator, is, that 
he means to exempt Whiteacre, where he 
charges Blackacre ; but this cannot be appli: 
cable to Greenacre, which he had not until 
| afterwards. But the fallacy is, -that there is 
7 no intention in fact, either as to Hhiteacrt 
3 or Greenacre, but only as to Blachacres and 


( 166) 


Are the terms, of the 
will only a general indication, that the teſta- 
tor means to ſubject his property to his debts, 


he 


6187) 
he leaves both the others quite clear of his 
intention, which does not apply at all more to 
Greenacre than to Whiteacre, he being to- 
tally ſilent as to both. And you muſt exe- 
cute his intention as to Blagkacrez and if 
Blackagre is not ſufficient, the juſtice of the 
caſe will be executed as ro creditors, not- 
withſtanding his intention, and only under 
the common principles of law. Therefore, 
the legacies would not be charged on the 
deſcended eſtate directly, but it muſt be done, 
if at all, by circuity. In this point of view 
then, is there, in this will, ſuch an expreſſion 
of intention, with regard to the deviſed eſtates, 
as to affect a property, which the will takes 
no manner of notice of, or is it a direction 
how, and out of that funds, the debts and le- 
gacies ſhall be paid? He dire#s all the truſt 
fund to be converted into money, and to be 
applied, &c. and he gives intereſt at five 
pounds per cent. on the legacies from his 
death, which is beyond the ordinary courſe 
of this Court, and the intention uſually im- 
puted to teſtators. Having charged theſe 
eſtates ſpecially, it is impoſſible to execute 
this purpoſe without, by conſequence, ex- 
empting the eſtate deſcended. In this view, 
I take it to be conſiſtent with the caſes of £4 
Davies and Topp, M. ride and Clark, Corbett Sure. We 
1 i and 


Thurlow, 


2 Brow. Rep. 
Chan. 263. 


g and EKynaſton ( Potvis and Corbett) and Gal. 


ton and Hancock (though there was a differ- 
ence in thoſe caſes as to the conſequence of 


thoſe principles) to ſay, that the truſt fund 
muſt be firſt applied, and if that is deficient, 


as it appears to be, then, that the deviſees 


muſt contribute in fifths, before the eftate 
deſcended can be called upon. = 


On the whole, Welser as N as to 


the order of affecting aſſets in ſuch caſes, it 
this: Firſt, that the general perſonal eſtate is 
to be applied. Secondly, ordinarily ſpeak- 


ing, eſtares deviſed for payment of debts, 


T Thirdly, eſtates deſcended. Fourthly, eſtates 
ſpecifically deviſed, even though they were 


: gnerally Charged with the . e of debts, 


And if one Port an fe dere ſubject t to 


wortgage, his perſonal eſtate will not be 


| Hable to exonerate the real eſtate from pay- 


ment of the mortgage debt, although he 


Tweddel v. | 


Tweddel, 


Brown's Ch. 
Kep. 1786, 


p. 101. 


b covenant with the vendor to pay the mort- 
gage, and indemnify him from all coſts and 
Hanges in 3:7 ana of! We” 8 


Thus, where 4 agree! to purchaſe an 
eſtate of B, which was then ſubje& to a mort- 


gage of 2000]. to D, and accordingly by in. 
denture of leaſe and re-leaſe between 4 0 


the 


e 


(#9) 


the one part; and B of the other part, reciting 
the mortgage, and that B had contrated 
with A for the purchaſe of the inheritance of 
the ſaid eſtate, and had agreed to pay the 
ſum of 35001. for the ſame in manner there- 
in mentioned, that was to ſay, to the mort- 
gagee all ſuch ſums as ſhould be due to him 


upon the ſaid mortgage, on the firſt of May 


next enſuing, as alſo to pay ſuch ſum of 
money as ſhould remain after deducting the 
money due to the mortgage to D; it was 
witneſſed that the ſaid A, in conſideration 
thereof, did grant, &c. to the ſaid B, his 
heirs and aſſigns for ever, all the ſaid pre- 
miſes, Sc. and in the covenant againſt in- 
cumbrances, the mortgage and ſecurities _ 
were excepted. And the ſaid B did Covenant, 
that he, &c. would well and truly pay, or 
cauſe to be paid, to the ſaid D, the ſaid ſum 
due in manner aforeſaid, and would in- 


demnify the ſaid A, his heirs, Se. and his 


goods and chattels, land and tenements, from 
all coſts and charges, &c. in reſpect of the 
ſad mortgage. A, after completing - the 
purchaſe of B, made bis will, and died, 
and then a queſtion aroſe between his per- 
ſonal repreſentatives, and the deviſees of this 
eſtate under the will, whether, from the na- 
ture of the contract, the perſonal eſtate of 
(reſpecting which he had made no diſpoſition | 


N his will) was liable to be applied in diſcharge 
olf the mortgage? Er per Curiam, it is a clear 


1 ing both the real and perſonal eſtate; ſo in 


buy action againſt the party mn or againſt 


rule that the perſonal eſtate is never charged. 
in equity where it is not at law; and if not 
chargeable at law, there is no principle ot 
caſe in this Court to warrant its being charge- 
able in equity; contrary to the order of the 
law. Where it is a debt payable by execu- 
tors at law, this Court will relieve the heir, 
by turning the charge upon the executors, 
provided it does not interefere with other 
debts and legacies, or any more ſubſtantia 
claims. In reſpe& of the rule of marſhal- 
ling aſſets, it is that it muſt be a debt affe- 


caſe the perſonal fund proves deficient, to 
enable the Court to marſhal the aſſets, you 
muſt prove that the executors are account- 
able at law, and not in equity. In this caſe, 
the perſonal eſtate never was liable, either 


his executors. 


And if money on mortgage be not properly 
the debt of the owner of the mortgage 
eftate, that eſtate alone ſhall bear the burthen 

| thereof, notwithſtanding that he owner, by 
| his will, charges a ſpecific part of his get 
with the payment of debts. 1 5 


Thus, 


() 


far 65001. and had, ſubject to that mortgage, 
devolved upon him on the death of his father; 
aſterwards the mortgage was aſſigned by the 
deſire of the teſtator to H, who advanced 
him a farther ſum of 100 l. upon it, and the 
teſtator conveyed other eſtates as an addi- 
tional ſecurity to the mortgagee. The teſ- 
tator then made his will, and thereby deviſed 
as follows: „ give and deviſe to A and B, 


1 their executors, adminiſtrators, and aſſigns, 
I. all thoſe my manors, lands, Fc. in L, to have 
* and to hold to them, from the time of my 
1 deceaſe, for the term of 99 years, upon the 
* truſts herein after | mentioned.” He then 
on gave the real eſtate ſubject to the term, and, 
at. In default of iſſue of his own body, to the 
iſe plaintiff for life, remainder to his firſt and 


other ſons, in ſtrict ſettlement, with remain- 
ders over, and afterwards declared as follows: 
do hereby declare, that the term and 
eſtate, ſo as aforeſaid limited to them the 
faid A and B, Gc. is upon the ſpecial truſt 


erly 
agel and confidence, and to the intents and pur= 
then Poſes following; that is to ſay, upon truſt, 


that they the ſaid A and B, Sc. ſhall, out of 
the rents and profits, or by mortgage, aſſign- 
ment, or demiſe, of all or any part of my be- 
fore · mentioned manors, Sc. or any of them, 

. tor 


Thus Where a leaſehold eſtate had been Ancaſter v. 
mortgaged by the teſtator's father to N, Brown's Ch. 


Ca. 454. 


© BY 
for all; or any part whe laid term of 99 
years, or otherwiſe as to their diſcretion ſhall 
ſeem meet, levy and raiſe ſo much lawful 
money of Great-Britain as will be ſufficient 
to pay and ſatisfy all the debts I ſhall owe at the 
time of my deceaſe, my funeral charges, and all 
the legacies and ſums of money given by 
me in and by this my will, and pay and ap- 
ply the ſame accordingly. And my will 
and mind is, that after ſo much money ſhall 
be raiſed as ſhall anſwer the purpoſes afore- 


ſaid, together with all coſts, &c, the ſaid 


term ſhall ceaſe and determine.” He then 
deviſed as follows: © I give and deviſe to 
my brother M B, his executors and admini- 
ſtrators, all that the manor of Eaſt and Weſt 
Deeping, holden by leaſe from the crown, 
ſubject to the yearly rent and covenants re- 
ſerved in the faid leaſe, and alſo ſubject to 
the mortgage thereon to M, for 6500 J.; but 
in caſe my ſaid brother ſhall not be living 
at the time of my deceaſe, then I give the 
faid eſtate and premiſes, with the appurte- 
nances, ſubject as aforeſaid, to ſuch perſon 


” as ſhall be entitled to the freehold of my 


real eſtate at the time of my deceaſe, by vir- 
tue of the aforeſaid limitations of this my 
will And towards the end of his will he 
deviſed as follows: Item, I allo give all my 


3 houltbold goods, and all other my goods, 


chattel, 


3 
chattels, ; effects, and perſonal eſtate whatſo2 


ever / unto my ſaid brother M B, if he ſhal! 
be kving at the time of my death; but in 
caſe he ſnall be then dead, I give and deviſe 
the fame to ſuch perſon as ſhall be entitled 
to the freehold of my real eſtate, under and N 
by virtue of the limitations in this my will,“ 
Ge. M B died in che life-time of the teſ- 

tator, and the plaintiff became entitled un- 
der the limitations in the will to the real 
eſtate. And one queſtion was, whether the 
term bequeathed by the teſtator for payment 
of debts was liable to the mortgage · debt on 

the leaſehold eſtate? Et per curiam, With re- 
ſpect to the leaſchold eſtate, he charge under 
which it came to the teſtator was prior to his 
purchaſing it, and inherent in the eftate, and the 


eſtate itſelf was left liable to anſwer it, and 


neither the perſonal eſtate, nor real eſtate, 
ought to be charged with that debt; for 
when a man purchaſed an equity of redemp- 
tion, ſubject to incumbrances, that ſhould be 


a real. incumbrance following the land, and 


not a perſonal one. And the difference be- 
tween an eſtate deſcended and one purchaſed 
was nothing, unleſs the circumſtance of pur- 
chafing created the difference, but that af- 
forded no argument. The queſtion then 


Jas, whether aſſigning the mortgage from V 
10 * and coyenanting for payment of debts, 


You, II. 8 altered 


Infra. 


( 94). 


** the caſe, and made it the. debt of the 


teſtator? and it was, clear that it did not; 
for although where a man transferred a a mort. 
gage, and covenanted for the payment of the 
debt, according to the rule of law, he made 


it his own debt, and made bimſelf | liable to be 


ſued upon that covenant ; ; yet the caſe of 


Evelyn v. Evehn had decided, that though 
he might be at law liable, yet while there 
were real afſets ſufficient for the payment of 


the incymbrance, they ſhould be applied for 
that purpoſe ; and it was to be underſtood, 


with reſpect to ſuch tranſaction, that the 
party did it way of accommodating the 
charge, and 1 not of making t the debt his own, 


anther 8 * the preceding caſe 


Was, whether, when the teſtator mortgaged 
an eſtate of his own as an ulterior ſecurity, 
that circumſtance would create a difference? 
and it was held that it would not; for no- 
thing made it his debt ſo effectually as the co· 
pyenant to pay, for it did not create the debt, 
bur only operated as collateral 1 to the debt. 
| A man mortgaged | his eſtate without cove- | 
nant, yet becauſe the money was borrowed, 


the mortgagee became a ſimple contract cre- 


ditor, and in that caſe the mortgage Was 
1 collateral ſecurity ; ; and if there were a bond 
or a covenant, then there was a collateral ſec u- 


ny 


— ©, we — A, © £ oa — 


4 


(is) 
fry to a higher ſpecies, but no higher by means 


of the mortgage merely ; therefore baving 
ſccurity amounted to nothing. F 


Apes, where L being ſciſed in fee by Lawſon v. 
deſcent of an eſtate at C, and other real eſtates en. Rep. 
both freehold and copyhold, by his will e e 
deviſed the eſtate at C, which was ſubject to | 
a mortgage for 15007. contracted by his 
anceſtor, and alſo another eſtate, to be ſold; 
and charged the ſame, and alſo his perſonal | 
eſtate (except 300“. due on bond, which 
was originally part of his wife's fortune, and 
ſpecifically bequeathed to her by the will) 
with his debts and legacies, and deviſed the 
reſidue of his real eſtate in truſt for his bro- 
ther B in ſtrict ſettlement, ſubject to a charge 
of 1001, a year to his wife upon the copyhold : 
eſtate ; and made his wife executrix : The 
queſtion was, whether, under this will, the 
perſonal eſtate of the teſtator ſhould be ap- 
plied in exoneration of the real, towards the 
diſcharge of the 1500/. And it was held 
by Lord Thurlow that it ſhould not; but 
that the ſame ſhould come our of the eſtate „ 
originally liable to it. And chis decree was Vid. 7 Bro. 
afterwards affirmed in the Houſe of Lords. . 
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And here we muſt remark, that even a 
perſonal covenant with the mortgagee, to pay 
. mortgage- 


Bagot v. 
Oughton, 


1 Will. 347. 


( 196 ) 
mortgage-money, will not make the per- 


ſonal aſſets of the covenantor liable in equity 


for it, where the money was originally ad- 
vanced to another perſon, and not to the co- 


venantor, for the Court will always take into 
| conſideration whoſe debt it is, and make the 


perſonal eſtate benefited by the loan, liable 


in the firſt inſtance, and not the ſecurity. 


"Thus where Sir Edward Bagot married the 


daughter and heir of Sir Thomas Wag ſaf, 
and for raiſing part of Miſs Wag ftaff's por- 
tion, Sir Thomas mortgaged part of his eſtate 


for 3500 J. and then died, leaving Lady 


Bagot, his daughter and heir. Lady Bagei 
afterwards Joined with her huſband, Sir 
Edward, in a deed and fine, whereby ſhe 
| ſettled her eſtate on her huſband and herſelf, 
and the heirs male of the body of her huſband. 
The mortgagee wanting his money, Sir 


Edward joined in an aſſignment of the mort- 


gage, and covenanted that hie or his wife, or 


one of them, would pay it. Then Sir Edward 


died, leaving Sir Walter his ſon by his wife; 
his lady afterwards married with the de- 
fendant Colonel Oughton, and died. And the 
queſtion being, whether, by reaſon of the 


covenant from Sir Edward Bagot for the pay- 


ment of this 3 3500 J. mortgage money, his 
pertonal eſtate ſhould be liable to pay the 


ſame" 


ſons, John, George, 
Edward Evelyn ; George, the father (being 


( 195 ) 
tune? It was held that this covenant by Sir 
Edward would not make his perſonal eſtate 


miſes; for the debt being originally Sir 


Thomas Wagſtaff's; and continuing to be ſo, 
the covenant upon transferring was only as 


Table to go in eaſe of the mortgaged pre- 


an additional ſecurity, for the ſatisfaction of 


the lender, and not intended to alter the 
nature of the debt. 


And che law vill by the ſame; if money be 


borrowed on mortgage by virtue of a power 


to charge an eſtate; for in ſuch caſe, the 
heir takes the land cum onere. Therefore, 


| where George Evelyn, the defendant's father, 


and grandfather to the plaintiffs, had three 
and the defendant 


Evelyn v. 


Evelyn, 


2 Will. cor. 
Be. Fit/gib. ö 


131. 


gel. Ca. Ch. 


80. 


tenant for life, remainder to his eldeſt fon 


John, in tail male, of part of the premiſes) 


together with his eldeft ſon John, on the. 20th 
00ber, 1698, by deed and recovery, ſettled 
certain eſtates in ſtrict ſettlement, with a 
power to George, the father, by deed or will, 


to charge by leaſe, mortgage, or otherwiſe, 


the premiſes limited to himſelf for life, with ; 
raiſing or paying any ſum not exceeding 


bool. George, the father, in purſuance of the 


power, mortgaged part of the ſaid land for N 


This 
mort- 


$200 d. for the term of 1000 years. 
03 
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198 ) 


mortgage afterwards, by meſne aſſignments, 
became veſted in Sir Thomas Pope Blunt, 
with a covenant, from George Evelyn, the ſon, 
for payment of the mortgage-money, and, on 
the ſame aſſignment, Sir Thomas, the mort- 
gagee, covenanted to re-aſſign to George 
Evelyn, the ſon. Afterwards George Evelyn, 
the father, died; then Jobn Evelyn, the eldeſt 
ſon, died without iſſue, upon which George, 
the ſecond ſon, entered upon the premiles 
comprized in the ſettlement, and died, inteſ- 


tate, leaving the defendant, Mary, his widow, 


and three daughters. Then Edward Evelyn 
and his ſon (the next remainder-man in tail) 
inſtituted a ſuit againſt Mrs. Evelyn, the mo- 
ther (afterwards married to Governor Bohun ) 
being the adminiſtratrix of her former huſ- 
band, George Evelyn, praying, that the per- 
ſonal eſtate of her late huſband ſhould be 
applied towards paying off the mortgage of 
1500 l. and in exoneration of the real eſtate. 


hut it was held by the Lord Chancellor, al- 


ſiſted by the Lord Chief Juſtice Raymond, and 


N the Maſter of the Rolls, that the perſonal 


eſtate of the ſon ſhould nor be applied to pay 
off this mortgage, made by the father ; be- 
cauſe the charge was made by the father in 
- purſuance of the power contained in the 
ſettlement; and as he had ſuch power, the 
: defendant Ed ward muſt be contented to take 
| ſuch 


(199 ) 


ſuch land cum onere; and notwithſtandin 


that the ſon did afterwards, on the affignment 
to Sir Thomas Blunt, covenant to pay the 
mortgdge-riioney, yet, ſince the land was the 
original debtor, this covenant from the ſon 
would be conſidered only, + as a onthe for | 
the Rand. 


The ground of theſe determinations is, 
that, in ſuch caſes, the covenant is conſidered 
in equity as a mere collateral ſecurity, not to 


be reſorted to, unleſs the principal ſecurity, 


which is the land, fails. For the land-holder, 
b truth, enters into ſuch covenant, relying. 
pon the lands enabling him to diſcharge it; 


nd the money raiſed does not increaſe his 
perſonal eſtate, but is to exonerate the reſt 
of the real eſtate. And therefore, in the caſe 


of the Earl and Counteſs of Coventry, where C 1 
2 Will. 222. 


Gilbert, the late Earl of Coventry, on his mar- 
fiage with the daughter of Sir Szrenſham * 


Maſters (the Earl being but tenant for life, 


Earl ane 
Counteſs of 


oventry, 


Sc. Strange, 
. ä 


with a power of making a jointure of lands, 
not exceeding 500 J. per annum, on any wife 
he ſhould marry) covenanted, in conſideration 


of the intended marriage, that he, or his heirs, 


would, after the marriage, according to the 


power given him by his father's will or other- 
wiſe, ſettle 500 J. per annum on his wife for 
her jointure; and it being in proof, that the 


04 late 


Freeman v. 


Edwards, 
2 Will. 435. 


( 266 )) 


late Earl directed his ſteward to lopk over the 
rent- rolls, for a fit part of the eſtate to make 
good the jointure, and that . afterwards the 
.jointure-deed was ingroſſed, but not exe- 
cuted; though this depended only on a cove- 
. nant, yet the jointure of land being the chief 


thing in view, the decree was, that the land 


_ ſhould be ſettled, and the covenant not made 


good out of the perſonal cate. 


An 60 in . 2 15 1 a 3 


2 though the wife's jointure, and the daughter's 
portion, were ſecured by articles, which were 
never completed by a ſettlement, yet thoſe 
articles being to ſettle lands, and the cove- 
nantor leaving lands ſufficient to anſwer them, 
it was decreed, that the daughter's portion 


mould be raiſed out of the lands, and that 
the perſonal eſtate of Mr. Freeman, the.cove- 


nantor, ſhould not be applied in exoneration 
thereof. But it is to be obſerved, that in 
the latter caſe, particular lands were agreed to 
be ſettled, and conſequently, that the cove- 
nant was a lien upon thoſe lands. | 


: | And | up pon the | ſame Pr meiple, vix. that 


the primary fund benefited, ought in con- 


ſcience to exonerate the auxiliary fund, 


relative circumſtances; where the real eſtate 


of 


(20) 


of one perſon is made ſurety. for the perſonal 

contract of another, the perſonal property of 

the latter ſhall exonerate the real property of 

the former, as between themſelves, although 

the creditor may reſort to either fund, 
The caſes of Lord Huntingdon and the Supra. 

Countes of Huntingdon, and Pocock and Lee, 

ſtand on this ground. 


A Court of Equity will do its utmoſt to 
fix the burden, where, in conſcience, it ought 
to fall on all the circumſtances of the caſe. 
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Thus, where Sir John Napper's eftate was 2 = 
in mortgage, and he died, leaving Sir 7 Beo- bm, Fitzgib, 
philus his heir, who, upon his intermarriage SO 
with Lady Effingham, ſettled a jointure upon 

her, and covenanted to pay his father's debts, 

and then died, poſſeſſed of a conſiderable 

perſonal eſtate, which came to his wiſe, 

having diſpoſed of a real eſtate, which was 

ſettled by an act of Parliament, in truſt to pay 

his father's debt: the heir at law brought 

his bill againſt the wife, to have the perſonal 

eſtate of the huſband, upon his covenant, 

applied to diſcharge- the father's mortgages, | 

and it was ſo decreed. But the reaſon was, 8 
becauſe the heir had diſpoſed of the eſtate ſo 5 | 
ſettled in truſt, and then it was but juſt and 
ads; that his Per ſonal eſlate ſhould be 
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applied to eXonerate the mortgaged eſtate, 
deſcended to the heir at law; becauſe he wa, 
anſwerable for the truſt eſtate; ſettled for 
that Pe OI FTE 


Again, here T M, in his „it aer agteed 
to purchaſe an eſtate of P, for 1200/7. but 


died before he had paid the whole purchaſe. 
money. 7 M by will, after giving a legacy 
of 800 J. to his ſiſter M, deviſed the eſtate 
purchaſed, and all his perſonal eſtate to X, 
and made him his executor, K committed 

a devaſtavit of the perſonal eſtate and died; 
and the purchaſed eſtate deſcended upon I K, 
his ſon and heir at law. P filed a bill in 
equity againſt the repreſentatives of the real 


| and perſonal eſtate of T M and K, to be paid 


the remainder of the purchaſe money. M, 
the fiſter and legatee of the teſtator, brought 
her croſs bill, praying, that if the remainder 
of the purchaſe-money ſhould be paid to P, 
out of the perſonal eſtate of 7 Mand K, that 
ſhe might ſtand in P's place, and be conſi- 
dered as having a lien upon the purchaſed 
eſtate for her legacy of 800 1. Et per Curian, 
The vendor of this eſtate, has, to be ſure, a 
lien upon the eſtate he ſold, for the remain- 
der of the purchaſe- money; for from the 
time of the agreement, 7 M was a truſtee, 
as to the money for the vendor, - But- this 


equity 


nr . OOny noe mo 


- = is ts; 


— 


equity will not extend to a third perſon, but 
is only confined to the vendor and vendee, 
and if the vendor ſhould exhauſt the perſonal | 
aſſets of T M and K, the defendant will not 
be entitled to ſtand in his'place, and to come 
upon the purchaſed eſtate in the poſſeſſion of 
K's heir. But then the heir of K ſhall not 
avail himſelf of the injuſtice of his father, 
who has waſted the aſſets of T M, which 
ſhould have been applied in paying M's 
legacy. Therefore the eſtate, which has 
deſcended from K, the executor of M, upon 

B K, comes to him liable to the ſame equity, 

as it would have been againſt the father, who 
has miſappliad the perſonal eſtate; and in 
order to relieve M, the legatee, P ſhall take 
his ſatisfaction upon the purchaſed eſtate, 
becauſe he has an equitable lien both upon 
the real and perſonal eſtate, and this laſt fund 
ſhall be left open, that the legatee, who can 
at moſt be conſidered as a fimple contract 
creditor, may have a chance of being paid 
out of the e n 0 


But R 3 to the origins! incumbrance, 
may make his own perſonal eſtate the pri- 
mary fund for the payment of it; and ws 
ther he has done ſo or not, is a queſtion of 
intention, on à review of all the circum- 
ſtances of the tranſaction taken together, as 
they 
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(264) 
they furniſh ground to infer, that the perſon 
engaging, meant to become a principal, or 
to ſtand as a ſurety only. The following 
caſes will illuſtrate both inſtances: 
* | ſ 


Parfonsv. A purchaſed an eſtate for 901. which was 


Freeman, be- 


fore Lord | A. that time mortgaged for 86 f, and he COve- 


6 Hard wicke, 


an 747. nanted to pay 86/7. to the mortgagee, and 4 /. 


Vid. 2P. Will. to the vendor; the Court admitted the rule 
: 664, note 1. | 


of law above-mentioned, but, in this par- 
ticular caſe, thought that, although the cove- 
| nant was with the vendor only, and the ven- 
diee's perſonal eſtate not liable in that reſpec: 
to the mortgagee, yet the words were fuf- 
ficiently ſtrong to ſhew an intention 1n the 
yendee, to make it his perſonal debt, 


lee. But, where M was, before her marriagt, 


Nangle, be- 


fore Lord indebted to ſundr y | perſons, and entitled to 


8 to the inheritance of lands, charged with the 
| ov. 1752. ; | NN | 

| Vid. 2P. Will. payment of ſundry ſums; and before her 
5 664, note I. | 


marriage entered into articles, whereby the 
eſtates were to be ſettled to the huſband for 
life, ſans waſte, remainder in like man- 
ner to wife, remainder to the iſſue of the 
marriage, remainder to the wife in fee; the 
marriage took effect, and the huſband being 
preſſed for payment of the wife's debts, and 
having alſo occaſion for a farther ſum of 
money; they borrowed 1300 J. of the wife“ 
VV . ſiſter 


(0 
filter (the original plaintiff in the cauſe) and 


ſecured it by mortgage of the wife's eſtate, 


and the huſband covenanted for pgyment of 
the whole money, and alſo executed a bond. 


conditioned for payment of the money, ac- 


cording to the proviſoes in the mortgage. 


Subject to this mortgage, the lands were ſettled: 


to the huſband for life, remainder to 


the iſſue of the marriage, remainder to the 


wife's ſiſter (the mortgagee) in fee, NM died 


without iſſue; and the plaintiff was the de- 


viſee of the ſiſter, who brought his bill againſt 
'N's huſband for the payment of the mort- 


gage money. But the Lord Chancellor held, 


that although part of the money was raiſed | 


for the huſband's uſe, yet the mortgage being 


a ſin ole tranſaction, he muſt ſuppole the in- 
tention of the parties to be uniſorm, and that 


ſuch intention was to charge the wife's eſtate 
with the whole debt; and his Lordſhip diſ- 


miſſed the bill, ſo far as it ſought to compel 


the huſhand to exonerate the land, but di- 
rected him to keep down r intereſt —_ 
his life. 


where L had chad: . 

s ſubject to mortgages, vith regard to 
one of which, he entered into a covenant to 
pay the mortgage money, for the purpoſe n 
indemnifying a truſtee; and as to another, 
5 1 which 


Forre ſter 2. 
Leigb, 23d, 


2 5th June, 


1773 Vid. 2 
wil. 664, 
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Which was only part of an eſtate ſubject to 3 


mortgage, upon ſplitting the incumbrance, 


both parties covenanted to pay their reſpec- 


tives ſhares, and indemnify each other; 


Lord Hardwicke thought, that theſe cove- 
nants would not have the effect of making the 
mortgages perſonal debts of the vendee, they 


having been entered into for particular pur- 


+l kyns . 
Baynton, 
2 P Wil 1 


poſes, and declared his opinion accordingly 


in the decree. 


But, where Sir 17 0, by his will of the 


5th February, 1739, taking notice, that his 


daughter C was deaf and dumb, and that B 


Had taken care of her, deviſed certain real 
and perſonal eſtate to 7 B, her heirs, exe- 


cutors and adminiſtrators, in truſt, by ſale, 
or ſelling timber to pay all his debts, and 
directed that 7 B ſhould receive the rents 


and produce of his real and perſonal eflate 


without account, during his daughter's life, 


ſhe maintaining his daughter; and after the 


death of his daughter, he gave all his real 


and perſonal eſtate whatſoever to 7 B in fee, 
and appointed her ſole executrix; Sir V0 


died, March, 1740, and F B proved the 
will; Sir / O, in his life-time mortgaged 
part of his eſtate, for ſecuring 1 500 J. and 
_ intereſt, which remained a charge at his 
; death. J Paid off 500 J. part of this 


15001. 


r , 


r e 


1500!. and PESTS 8 a farther 
ſum of 25007. on mortgage of the eſtates, 


which money was, in in the mortgage deed, 


expreſsly recited to have been borrowed, to 
enable her to diſcharge Sir V O's debts. 
7B afterwards died; and on the diſpoſition 
made by her, and thoſe claiming under her, 
and thoſe of the property of Sir V O, this 


heard before Lord Bathurſt, on the 19th 
February, 1777, when the Court declared, 

that the ſum of 1500 J. part of the 35007. was 
not to be conſidered as adebt of the ſaid F B, 


reverſed, and inſtead thereof, it was declared, 


maining ſuch at his death, was to be conſi- 


the ſubſequent charge made on the eſtate by 
the ſaid F B, being expreſſed in the mort - 


« charge on the ſaid eſtates. 


cauſe was inſtitufed. The cauſe was firſt 
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but was to remain a charge on the real eſtate, 
and directed an account of her perſonal eſtate. 
By on order made on rehearing, qn the 1 3th 

Auguſt, 1781, that part of the decree was 


that the ſaid ſum of 1500 J. appearing to 
haye been a charge made on the eſtate of 
the ſaid Sir O, in his life- -time, and re- 


dered as a continued lien thereon; and that 


gage deed to have been made for the pur- 
pole aforeſaid, the ſame together, with the 
500 l. amounting in the whole to the ſum 
of 35001. was to be conſidered as remaining 7 
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Shafto v. 


Shafto before 
Lord Thur- 


low, Februa 
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So, where G D mortgaged lands to .. 


to ſecure payment of 50001. with intereſt 


7588, 2 F. at 6 per cent. and by will of 22d of May 


month. 


Wil. 664, n. 1. 1723, deviſed the lands to his nephew G, in 


tail male, remainder to the plaintiff in tai] 
mail, remainder- over, and died in the ſame 
In 1725, GS ſuffered a recovery to 
himſelf in fee. The mortgagee calling for 


his money, G agreed to adyance 5000 
at 4 per cent. on aſſignment of the mortgage, 
which accordingly by indenture of 4th of 


June, 1725, was aſſigned to him, with proviſo 


or redemption on payment of the principal 
and intereſt at 4 per cent.; and G , for 
himſelf, his heirs, executors, and adminiſ- 
trators, covenanted with , G, that he, 
his heirs, Cc. or ſome or one of them, 
would pay to 2 G the faid principal and | 


antereſt, in manner therein mentioned, In 


1779, G 8 agreed to rai the intereſt to 5 


per cent. and by deed covenanted with the 


mortgagees, that the eſtate ſhould remain 
a ſecurity for the 5000 J. with intereſt at = 


Der cent. and that he, his executors, 


would pay ſuch intereſt for the ſame. 1 
January, 1782, G $ died, the intereſt on the 
mortgage being in arrear for about 10 
months; and the bill was brought (amongſt 
; other things) to have the 5000). and intereſt 
pa out of the perſonal eſtate of C, or at 


| leaf 


0 © „ 


the deed of 1779; but the Lord Chancellor 


eſtate ought not to diſcharge the mortgage, 
the land being the primary fund. His Lord- 
ſhip alſo thought that the intereſt muſt follow 
the principal, and that the contract for the 


_ | 


for a term of 500 years, to raiſe money 
for payment of his debts and legacies, | 


onn right heirs, and he gave the reſidue of 


payment of ſome of his debts, and all the 
legacies, except a legacy to herſelf of 10007. 
and then died; whilſt the limitations in ſtrict 
ſettlement ſubſiſted, and after the death of 


debt due to C P, and her legacy, raiſed; and 


tation in ſtrict ſettlement dying, pending the 
Vor. II. Sf. ſuit, 


leaſt the arrear of intereſt due at his death, 
and the additional 1 per cent. charged by 


was Clearly of opinion, that the perſonal 


additional intereſt, turning upon the ſame 
ſubject, muſt be in | the nature of a real 


— 
— 


And where a D, by will of 15th of Baſſet a. 


Percival, 21ſt 


January, 1746, deviſed eſtates to truſtees July 1860. 

2 P. N 665. : 
in aid of his perſonal eſtate; and ſubject to 

the term, he deviſed the eſtate in ſtrict 

ſettlement with the ultimate limitation to his k 


his perſonal eſtate to his executrix C 772 
The executrix applied the perſonal eſtate in 


—— — ——— Fc — 


C, her repreſentative filed a bill to have a 


the only perſon then entitled under the limi- ; 
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( 210 ) 
ſuit, by which event the ultimate limitation 
to the teſtator's right heirs took place, a 
ſupplemental bill was filled againſt MU 
and M D P, the co-heirs of the teſtator. 
To ſtop this ſuit, the co-heirs liquidated the 
demands of the repreſentative of C P, at 
20701. and gave their joint and ſeveral bond 
for that ſum; this demand was afterwards 
aſſigned to A B, who alſo bought | 1n debts 
to the amount of 32701. remaining due 
from the teſtator M D, and the co- hein 
gave another joint and ſeveral bond to A, 
for this ſum alſo; ſo that A B became the 
ſole creditor on the eſtate, M D being dead, 
and a bill being filed by A for payment of 
theſe ſums of money, the queſtion was, 
whether a moiety thereof ſhould be raiſed in 
the firſt place out of the perſonal eſtate of 
M D, or out of the real? And his Honor wa 
of opinion, that the real eſtate was the original 
debtor, and ought to bear the burthen. 8 


1 ſhall finiſh. my N on this 
fubjet with obſerving, that, upon a full in. 
veſtigation of this doctrine, it ſeems to war. 
rant a concluſion, that in all queſtions of this 
nature, parol evidence is admiſſable as t© 
the quantum of the debts, and the amount of 
the perſonal eſtate, and, ſo far as affects the 
perſonal eſtate, as to the declaration of tle 
teſts: 


35 0 

teltatof in that reſpect; for it appears plainly, 
that the throwing incumbrances upon che 
perſonal eſtate, though expreſsly charged 
upon the real eſtate, is an equity adopted 
in conformity to the principles of the com- 
mon law, which favoured the terre-tenant. 
And an equity may in all caſes be rebutted 
by parol evidence ; for in ſuch caſes the 
evidence is not adduced i in contradiction to 
the written inſtrument, but in ſupport and 
affirmation of it, according to its legal 
19 8 8 I 


Lord Talbot appears to have been clearly 
of opinion, that ſuch evidence may, in ſuch. 
caſes, be gone into, in order to aſcertain the 
juantum of the debts, and the amount of the 
perſonal eſtate, from thence to decide on 
the intention of the teſtator, with reſpect to 
diſcharging” the perſonal fund ; for his Lord- 
ſhip obſerfed,- in the caſe of Stapleton and 
Colville, that © what the quantum of the debts, Supra. 
or the amount of the perſonal eſtate was at 
che teſtator's death, did not appear, if it Gig : 
it i would give a * light i into the matter.” TR 


this 
? 157d Keeper Henley, indeed: f in the caſe 
I of Stephenſon and Heathcote, expreſoly ſaid, 


Iro examination could be had. But it 4s 
clear from his L ordſhip's obſervations, that 
-P 2; he 
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obſerved, upon the caſe of Stephenſon and 


| to be collected from the words of the will, 
and from no circumſtances out of it, and 
that upon general principles and rules, ef. 
tabliſhed in the caſes, the Court could not WW 
go into the teſtator's circumſtances, as it 


doctrine, had the equitable inference on the [ 


(; 212, ). 
he did not advert to the principle upon which 
Lord Talbot was of a different opinion, and 


which is ſupported by innumerable inſtances 
at law and in equity. The Lord Keeper 


Heathcote, that the intent of the teſtator was 


would eſtabliſh a rule nòt to be adhered to, th 
Lord Talbot would not have denied this b 


deviſe then in queſtion been conformable to 


the expreſs language of the will; but that Wi o 
not being the caſe, the real eſtate being ex- ;; 
preſsly charged with his debts by the will, 9 
and the perſonal eſtate being only ſubjected o 

| thereto, by concluſion of equity, in expres Wil 
contradiction to the language of the inſtru- 8 
1” ment, another principle, equally operative g 
as that ſtated by Lord Henley, intervened, e 
ix. that any evidence which tends to ſhe . 
that the intention is conformable to, and in .. 
corroboration of, the letter of the inſtrument, 5 

| is admiſſible, and ought to be received, 8 
And yak Gaynſboruugh's Kg appears to f 

me to be fully ; in ro a3 to the admiſſibility 1 


of 


0 f 
>: .. L 


0 214 * 
of pirot evidence in ſuch taſes of the > + 


tator's declarations, reſpecting his perſonal 
eſtate and debts, | oY 


* 
"F 7 . 
£$& &s a4 £44 


There Lord Gaynſborough deviſed ſeveral, Lady Gayns- 
ſegacies, and charged them upon his Rut- . Yes 
landſhire eſtate, and likewiſe charged . 
lands with the payment of his debts, and 253. 
made his Lady executrix; but did not de- 
viſe to her all his perſonal eſtate in expreſs ; 
words ; but it was in proof, that he declared 
that his Lady ſhould have his perſonal eſtate, 
by five witneſſes of reputation, and that my 
Lord found fault with the will after it was 
| writ, becauſe the perſonal eſtate was not 
given to her, and that the perſon who writ 
| the will, told him, that being made execu- 
trix, ſhe had it by law, without any expreſs 
gift. And it was held by the Lords Com- 
mifſioners unanimouſly, that the Lady ought 
to have the perſonal eſtate, exempt from 
debts and legacies ; becauſe the written will 
charged all debts and legacies upon the lands, 
for there were ſeven legacies given, and in 
every paragraph the concluſion was, to be paid 
out of his lands; and although parol proofs 
could not be admitted in contradiction of | 
the will, yet, when they went only in con- 
formation and corroboration of what ap- 
peared to be the teſtator's intent by his writ | 
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( 214 ) 


ten will, there chey might be made. uk of to 


fortify it. And it was decreed, that the lands 
ſhould ſtand charged with the legacies, and 


in caſe my Lady was ſued for any of the 


debts, the was to be reimburſed out of the 


lands. | 1 1 


Upon his 3 of the evidence. — 


in affirmance of the law on the written inſtru- 
ment, the Court declared, in the caſe of 


Crompton and North, where the teſtatrix de- 
viſed her lands to N, to ſell and diſpoſe of 


for payment of debts, and the heir brought 


his bill, inſiſting, that as to the ſurplus after 
debts paid, it belonged to him by reſulting 
truſt being not diſpoſed | of by the will; that 
the eſtate in law being veſted i in the deviſee, 


be ſhould have been admitted to his proof of 


the teſtatrix's parol declaration, that ſhe in- 
tended the ſurplus for the deviſce, if it had 
been wanting and neceſſary. 


F 


| I 


f 


b R N . 


Or the Payment of Interelt of Boney 
1 88 "oe on Mortgage, &. 


1 che 12 | Ain." f. 2. c. 16, fe 1. al 
bonds and aſſurances for the payment 
of any principal money, to be lent upon 
uſury, - - whereupon there ſhall be reſerved, or 
taken, above five pounds in the hundred for 
2 1 are e declared e void. — 


"4b this clauſe of the batute, not b only 3 Atk, 544. 
mortgages, where more than 5 per cent. is 
reſerved, will be void, but alſo mortgages, 
drawn only for 5 per cent. if the mortgagee 
takes above that ſum, 


e fad: to have. 1 held by Ta actin. v. 


Conway, 
Hardwicke, that if a contract were made in 3 Atk. 727. 


England for a mortgage of a plantation in 
the Wet Indies, no more than legal intereſt 
might be paid; and that a covenant, in ſuch 
I 4 5 mort- 
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(246) 


mortgage, for payment of 8 per cent. intereſt, 


would be within the ſtatute of uſury, not- 
Wicthſtanding this were the rate of intereſt 
where the lands lay. 


But now this pbint/i is ſettled, by the 
14 Geo. 3. c. 79: /. 2. whereby it is enacted, 
6% That none of his Majeſty's ſubjects, in 
tt Great-Britain, ſhall be ſubject or liable to 
any of the penalties or forfeitures inflicted 
ce by the 12 Ann. by receiving, or taking in- 
cc tereſt for, any ſum or ſums of money, really 
« and bona fide lent on any mortgage, Sc. 
6. of lands in Ireland or in the colonies or 


4 plantations in the Weſt Indies, the ſecurities 
44 fo r which are made and executed in Great- 


« Britain, ſo as the intereſt, ſo to be re- 


«ceived or taken, do not exceed the rate ol 
c fix pounds for one hundred pouhds for a 


5 00 year. 


But it ſeems that this ſtatute, being an en- 
abliag act, extends only to the particular 
caſes therein mentioned, and does not reach 
any others. Now it enacts, that mortgages 
and other ſecurities, reſpecting lands in Ireland 
and the Weſt Indies, reſerving intereſt allowed 
in thoſe countries, ſhall be valid, though 
executed in England; but does not mention 
: perſonal contracts; ; if ſo, a bond taken to- 
gether | 


fe 


. 
with ſuch mortgage, reſerving greater 
intereſt chan is allowed by the laws of this 
country, will, it ſhould ſeem, be void as 


#ſuriaus. 


No caſe has, as yet, been decided on this Dewnr's, 
queſtion, in relation to a mortgage; but . 1 
where a bend was given in England, for 
2800 J. with a condition, which (after re- 
citing an agreement made in June, 1769, 
between 4 and B for the purchaſe of an 
eſtate in St. Ghriftopher's, by the former of 


the latter for 18001. and that it was agreed, 


t the making of that contraft, and it was part 


of the terms thereof, that 1400 J. part of it, 
ſhould remain ſecured by a joint bond of 4, 
and another perſon, to be in that behalf ap- 


pointed, and who was reſident in Erglan 45 8 


in conſequence of which, he, together with E, 
became bound to B for the 1400/7. with in- 
tereſt at 61. per cent. and alſo reciting that 


it had been ſince propoſed and agreed be- 


tween A and D B, ſon of B, then deceaſed, 
that the former bond ſhould be cancelled, 


and a new bond given for the 1400 J. with 


intereſt at 67. per cent. agreeable to the 
original contract) was, that, on payment of 
1400“. by A or S the co- -obligor and de- 


fendant, with intereſt at 6. per cent. Sc. 
the bond ſhould be void; on a plea to 


an 


( 2186) 


an action brought thereupon, that after 


the 29th of September, 17 14, and after 

the death of D B's father, and before tlie 

making of this bond, it was, corruptly and 

. againſt the form of the ſtatute, agreed be. 
tween D B and A, that the bond ſo entered 

into by A and H ſhould be cancelled, and 

that D B ſhould forbear and give farther 

time of payment of the ſum of 1400 J. until 

the 25th of June, 1788, and ſhould for ſuch 


his forbearance be paid intereſt on the 14000. 
in the mean time, after the rate of 61, for 
every 10017, by the year; and that for ſc. 


curing the payment as well of the 14007. a; 


the intereſt, -£c, this bond was given; with 
an averment that the former bond was given 
up to be cancelled by means, Ec. the 
preſent bond was void; it was held by the 


Court of King's Bench, unanimouſly, to be 
void on be pos of fury. 


Walker v. But ha ſtatute of Queen. . has no re · 
 Penry, 5 

A Vern. 43. troſpect to contracts made previous thereto; 

* . forthey: may carry intereſt according to the 


| Ca, Abr. 233. intereſt allowed on agreements, at the time 


Sc. G. 
Pre. Ch. 50. the debt was contracted. 


3 Burrows * cüRinctien is Wale in Chancery be- 
tween an agreement, that the intereſt ſhall 
be reiſed if not punctually paid, and for 


abatement thereof upon punctual payment. 
For, 


1374, 1373. 


( 219 ) 
For, in the fornier-caſe, it is conſidered as a 


dition, which! is not performed. 


iT hus, where ue the reduction of in- 


tereſt to 5 per cent.) a mortgagee lent mo- 
ney at 6 per cent. but agreed in the deed, 
that, if the money was paid within three 
months after it became due, he would ac- 
cept of 5 per cent, The mortgagor not 


queſtion was, whether he ſhould pay 5/. or 


relief was given againſt unreaſonable pe- 
nalties, yet this was not ſo, for the mort- 
gagee might have n to lend his _— 

under 6 958 cent: 


* 


gage, the intereſt, by the deed, was to be 


105, per cent. per ann. for increaſe of intereſt, 
The 


penalty, whieh the Courts of equity will re- 
we againſt; but in the latter, as a condi- 

jon, which muſt be ſtrictly adhered to; 
» which caſe, the debtor cannot have relief, 
in equity, after the day of payment elapſed ; 
becauſe the abatement is to be * a con- 


bl. per cent.? And it was held by the Court, 
that intereſt muſt be paid at ſix; for though 


Jory ©. cox, 
Pre. Ch. 160. 


Barnard 481. 


Nichols wv. 
Maynard, 

2 Atk, Rep. | 
520. 


paying the money within the time, the 


- Dae ey, on a bill to — a mort - Strode v. 


Parker, 
2 Vern. 316 RY 
$ per cent, per ann. payable half yearly, and Wk ve 

if not paid by the ſpace of two months after 2 Vern, 289. 


Nichols . 


the time of payment, then to be raiſed to 5). Maynard, 
3 Atk. 5 20. 
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Halifax v. 


( 220 ) 
The intereſt being run greatly in arrear, the 
queſtion was, after what rate it ſhould be 
compured on redemption of the mortgage? 
And it was decreed to be computed at the 
rate of 5 per cent. per ann. only: for, where 
the intereſt was to be increaſed, if not paid 
at the day, that was but in the nature of a 
is and relievable i in * 


* , o® 


Bye i ſeerns; chat if there be a covenant 
for payment of the additional 1 per cent. the 
Court will not relieve againſt it. 6 42 


Wy So 2 © nr * 6 


Marquis of Thus, wheie, money was im on mort- 


| Higgens, Sage at 5 5 per cent. and the mortgagor cove- re 
2 Vern. 134. nanted to pay 6 per cent. if he made default 8 
m payment of intereſt for the ſpace of ſixty 0 

days, after the time of payment; the Court n 
decreed, that, from default made, the mort- p 
Pre. Ch. 161. gagor ſhould pay 6 per cent. ; for that this F 
"Fo aware © © 7 als * 2 6 
V. Harris, Covenant was the agreement of the parties, 
ſupra, 21. 12. and not to be relieved againſt as a penalty. la 
Quere, if ſuch covenant muſt not be in a tt 
ſeparate deed, though I ſhould think that Wil 

4 would make no difference. 72 a 

2 18 11971 a 

Burton er al. _ And, if an indulgence be given by the n 
1 | mortgagee, ſuch agreement will be good Bill * 
Parl. Ca. 68. to raiſe the intereſt, upon the ground of for- be 
1 at 


bearance; ſuch additional intereſt not being 
conſidered, 


c 221) 


conſidered, in that caſe, as a penalty, but 


as a liquidated ſatisfaction fixed and agreed 


upon by the parties. So, where a mortgage 


was given, in Ireland, to truſtees, by way 
of ſecuring debts to creditors, and no money 
actually paſſed, but the ſum nominally lent 
was to be paid by inſtalments; an agreement 


that the intereſt of thoſe ſums ſhould rife, 


on non payment, at the time appointed, or 


within three weeks after, from 5 to 8 per 


cent, was held good, upon an appeal to the 


Houſe of Lords. 


And, in a ſimilar caſe, where a long ar- 


rear of intereſt had accrued, and the mort- 
gagee had ſent an account thereof to the 


Brown wv. 
Barkham, 


| infra. FO 


mortgagor, who returned an anſwer, ad- 
mitting the account, defiring forbearance, and 
promiſing to make ſatisfaction for the lame. 
Lord Chancellor Parker allowed the addi- 


tional 1 per cent. reſerved, as a ſatisfaction; 


ſaying, that though the proviſo, - obliging 
the party to pay 6 per cent, was generally 


looked upon as a penalty, and in terrorem, 


and therefore to be relieved againſt, if only 
a very ſhort lapſe had happened; yet it 
might not be relievable againſt, in caſe of 
2 long arrear of intereſt; and that if no 
reſervation of 6 per cent. had been made, 


and a great arrear of intereſt had incurred, 


the 
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6 9 

the Court, on ſuch a promiſe, in writing, to 
make a ſatisfaction for forbearance, would 
have given the- 9 ſome gina in 
* reſpect. 


We muſt obſerve, in this cafe, that the 
mortgagee bad, originally, made himſelf judge 
what recompence he ſhould have, in caſe the 
agreement for payment of intereſt was not 

performed, and the morigagor had acquieſced 

therein; and therefore there would have 

been no equity in the Court interfering to 
alter 1 it. 


Morley v. * 11 is a rule and courſe of the Court of 
2 Keb. 176. Chancery, on reference to a Maſter, to ſtate 


an account upon a mortgage, that all mo- 


ney paid as ſurety, ſhall be reckoned as prin- 


cipal money from the time of payment, and 


intereſt allowed thereupon accordingly. 


Smith +... _ | So; likewiſe, che practice is, chat if the 


2Ch.Ca-67,68 mortgagee aſſign the mortgage, with the 

: A 169. CoNcurrence of the mortgagor, 40 money, 
2 Vern, 135- really paid by the aſſignee, that was due to 
Bacon Abr, 55 . 8 | 5 
| the mortgagee, ſhall be conſidered prin- 


cipal, and that the aſſignee ſhall have in- 
tereſt upon the intereſt then due, and paid by 
bim, as well as upon the principal originally 
lent. e 

Bill 


d 


( 223 ) 
But it-is otherwiſe, if the alſignee hath not * 62. 


paid the money, and the aſſignment be only Abr 529. . 
colourable, in order to load the mortgagor. 
with compound intereſt. 


The account between the mortgagee and 
aſſignee will not conclude the mortgagor. 
5 3 | wer ah 1 Earl of Mac- 
Thus where, upon the aſſignment of a {72 
mortgage, the debt was ſtated between the Fitton, 


x Vern), 168. 

co-heirs that were looked upon to have a 
right to the redemption; it was inſiſted, that 
this ought to conclude the plaintiff, who 
claimed as deviſee under the will of the 
mortgagor, | as a ſtated account: but he, be- 
ing no party thereto, that was over- ruled 
by the Court. 


» &v. James, 


orter v. 
on intereſt, muſt be made with the concur- Hubvart, 


rence of the mortgagor ; for where it is 77 J. 


IS 58. Sc. 
| aligned without his aſſent, the aſſignee muſt Nelſon 150. 
take it only upon che ſame terms with the 


aſſignor, 


lemption of a mortgage of the manors of Fitton, 


Vern. 168. 
and S, in the county of C, which mort- e it 


5 Wo | gage 


aſſignee, the mortgagee, and ſome of the 4 47. 
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But here we muſt particularly aw Atenburtt 


chat an aſſignment, to give title to intereſt 3 Atk. 227. 
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(2240 
gage had been aſſigned to F, one point was, 
whether there being great arrears due at 
the time of the aſſignment, which were 
paid by F, the money paid for intereſt, ben 
in arrear, ſhould be reckoned principal as 
to him, and carry intereſt with it? And it 
was inſiſted for the mortgagor, that intereſt 
was never made principal, in ſuch caſe, un- 
FE leſs the mortgagor had joined in the aſſign- 
Porter v. ment; and the caſe of Porter and Hubbart 
— Viubbart. 
2 Ch. Rep. 86. was Cited, where, in a like caſe, it was de- 
3 Ibid. 8. creed, that intereſt ſhould be reckoned 
principal; but the decree was reverſed in 
the Houſe of Lords; becauſe the executor 
of the mortgagor was no party. But the 
Lord Keeper faid, zhat precedent could not 
weigh much with him, he was of counſel 
therein, and it was hard in all its circum- 
ſtances. For although he thought it rea- 
ſonable, that the intereſt paid upon the 
aſſignment ſhould be reckoned principal, yet 
he would not now make a new precedent. 
However, his Lordſhip directed the defend- 
ant'ẽs counſel to ſearch for precedents, and 
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* m 
uf ſaid, that if they could find any one, he m 
4 would follow it in this caſe; but no ſuch m 
1 F could be found. W 
co 
T his rule admits of diſtin®tions 1 in x part for 

cular circumſtances, =» 


Thus, 


( 2% ) 


T hus, where creditors procure a decree Aſherhurſt v. 


for ſale of an eſtate before a Maſter, and 
one, by conſent of all parties entitled to the 


ames, 
3 Atk. 271. 
Supra, 427. 


eſtate (being confirmed the beſt bidder by 
authority of the Court, all the incumbrancers 
agreeing he ſhall be purchaſer) takes an 


aſſignment of all incumbrances ; in this caſe, 


he will be a creditor of the mortgagor for 


the whole ſum, as well what he paid for in- 


tereſt due, as for principal, together with 


intereſt upon the intereſt, their conſent being 
| the ſane thing, as if they had been made 


parties to the n. 


It is aid, : that in Hilary vacation, a little 
before Eafter term, in the 26th and 27th Car. 2. 


x Ch, Ca. 2 ". 


the Lord Keeper declared it ſhould c | 
the rule that a mortgagee, on Ins mortgage 1 
being forfeited, ſhould have intereſt for his s 


intereſt, | 


Thus, where a mortgage was made in June 
1678, for 450 J. principal money, payable 


at the end of five years, and intereſt in the 


Gladman v. 
Henchman, 
2 Vern. 135. 


mean time half-yearly; and, about two 
months before the five years were expired, the 
mortgagee (no intereſt having been paid) 


aſſigned the mortgage to the defendant in 


conſideration of 560 J. being ſo much due 
or principal and intereſt; the queſtion was, 


Vor. II. * whether 
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whether the intereſt then due ſhould carry 


Procter v. 
Cooper, 

Pre. Ch. 116. 
Trin. 1700. 


infancies on the plaintiff's part for ſeveral 


the mortgage was forfeited long before, by 


was decreed to be paid, with intereſt, from 
the time of the ie 


to ſecure 300 J.; in 1652, the mortgagee 
took poſſeſſion, and in 1660, deviſed the 
lands to 4; in 1680 (which was five year 
after the rule above-mentioned is ſaid to have 


' recovered a third part, as dower, again 
the mortgagee, ſo that the profits did not 
anſwer the intereſt of the money, which 


plaintiff to redeem, and pay 8 Per cent. only, 
that being then legal intereſt; and aid, 
that, though the profits were not ſufficient 
| to anſwer the intereſt, yer the : arrears could 


( 226 ) 
Intereſt? It was objected, that the mort. 
gagee ought not to have aſſigned until the 


five years were expired; ſed non allocatur, for 


non-payment of the intereſt; and the 560 


But 98 rule, if ever made, ſeems to 
have been laid aſide ſoon afterwards ; for. 
where G, in 1641, made a mortgage in fee 
of lands, worth about 30 J. Per annum, to (, 


been made) the deviſee brought a bill to 
forecloſe. The wife of the mortgagor had 


was then 8 per cent, and there had bcen 


years. The Maſter of the Rolls decreed the 


11 


nf 
1d 


0. 


payment, carrying on intereſt to that day; 


8. 
not carry intereſt, although the coſts. and 
charges muſt. 


A Maſter's report, computing intereſt, 8 
erk, 


makes that intereſt principal, and to carry 1 Will. 478. 
Sc. Pre. Ch. 
| intereſt ; for a report is as the judgment 3%. 


of the Court, and appoints 4 day for the ; Eq. Ca. 


and the parties diſobedience to the Court, in 


not complying with the time of payment, 
ought to ſubject him to intereſt. 


But the report an be confirmed ; for, x Will. Rep: 


453. 480. 


where 4, the defendant, inſiſted that 800 J. Kel 
was owing to him, and, upon the Maſter's 7 Brown's 


report, only 180 J. appeared due; the Court Hat. Ca, 20a. 


Ibid. 566. 


ordered intereſt for that ſum, from the Moſely 27. 
Attorney Ge- 


time of confirming the report abſolute, and neral v. 
Illing: 
not before; becauſe, until chen, it was not 3 


2 Eq. Ca. 
Abr. 5 30. 


Where ates are decreed to be paid ac- Moſcly, 247. 


cording to their priority, if the eſtate is defi- 
cient, the principal only ſhall bear intereſt 
after the confirmation of the report. 


And although the report ze confirmed, 
yet, if the ſuit be for a ſale, and not to 
forecloſe, intereſt ſhall not carry intereſt, if 


Q 2 there 


Abr, 53. 9. 


Lord Bellow, 
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Harris v. 
| Harris, | 


tors, parties thereto. 


( 228 9 
there be other mortgagees, and bond credi. 


* 


Thus, where the plaintiff, a mortgagee, 
brought a bill, in conjunction with ſever: 
bond creditors, againſt the heir at law of the 


mortgagor, for a ſale of the mortgaged 


premiſes, and had a decree accordingly, 
with a direction to pay the mortgagee his 
principal and intereſt, in the firſt place 
the Maſter made a report of a ſtated ſum 
due, which was confirmed; the mortgage: 


then moved, that the Maſter might com- 
pute ſubſequent intereſt and coſts upon the 
ſum reported due. There was not near 
e enough ariſing from the ſale, to pay tie 
ſecond mortgagee and the bond creditors, 
The reſt of the creditors and the mortgagor 
oppoſed this motion, and endeavoured to 
ſhew a difference between the preſent bil 
and a bill of forecloſure, inſiſting, that, in 


the latter, the Court directs the Maſter to 


allow ſubſequent intereſt upon the ſum re- 


ported due, becauſe it is a compenſation to 


the mortgagee for being kept out of his 


money, by the Court's allowing time to the 
mortgagor to redeem ; but that here a fal: 
was directed in the firſt inſtance, and th: 


intereſt of the other creditors was con- 


cerned ; ; therefore, it would be hard to git 
| intereſ 


ON 
ON 


6 


ditor, to the prejudice of the reſt. And 
the Lord Chancflor allowed the diftinc- 


much to give ſuch an advantage to the mort- 


time of the Maſter's report being confirmed, 
Frey Cp ans 


Where the Court enlarges the time for a 
mortgagor, or a ſubſequent mortgagee, that 


mortgagee, pray longer time, to redeem, they 
always pay intereſt for the whole ſum. 


It ſeems, in general, that an account 


on a bill to forecloſe, mall not carry intereſt 
on intereſt. 


intereſt upon intereſt in favour of one cre- 


tion, ſaying, that it would be rather too 


gagee over the reſt of the creditors, eſpe- 
cially as the mortgage carried 5 per cent. 
and propoſed to the counſel, that, from the 


is a favour, for they would otherwiſe be 
forecloſed, and it is but juſt and reaſonable 
they ſhould pay for it, and that the firſt 
mortgagee ſhould be no loſer thereby; 
therefore, if on a bill to forecloſe, principal, 
tereſt, and coſts, are lumped into one ſum 
by a Maſter ; if the mortgagor, or a puiſne 


Q3 So, 


it ſhould carry only 4 per cent. in which the | 


Moſeley, 246, \ 


247 


(though before a Maſter) againſt an infant, : 


8 


Harris v. 
Harris, 
3 Atk. 742, 


tors, parties thereto. 


( 228 
there be other mortgagees, and bond credi. 


% 


Thus, where the plaintiff, a mortgagee, 
brought a bill, in conjunction with ſeveral 


bond creditors, againſt the heir at law of the 


mortgagor, for a fale of the mortgaged 


premiſes, and had a decree accordingly, | 
with a direction to pay the mortgagee his 
principal and intereſt, in the firſt place 
the Maſter made a report of a ſtated ſum 


due, which was confirmed; the mortgage? 
then moved, that the Maſter might com- 


pute ſubſequent intereſt and coſts upon the 
ſum reported due. There was not near 


enough ariſing from the ſale, to pay the 
ſecond mortgagee and the bond creditors, 


The reſt of the creditors and the mortgagor 
oppoſed this motion, and endeavoured to 


ſhew a difference between the preſent bill 


and a bill of forecloſure, inſiſting, that, in 
the latter, the Court directs the Maſter to 


allow ſubſequent intereſt upon the ſum re- 


ported due, becauſe it is a compenſation to 
the mortgagee for being kept out of bis 
money, by the Court's allowing time to the 
mortgagor to redeem ; but that here a ſale 


was directed in the firſt inſtance, and the 


intereſt of the other creditors was con- 
5 cerned; therefore, it would be hard to give 


intereſt 


On 
ON 


(229) 

intereſt upon intereſt in favour of one cre- 
ditor, to the prejudice of the reſt. And 
the Lord Chanc lor allowed the diftinc- 


much to give ſuch an advantage to the mort- 
and propoſed to the counſel, that, from the 


plaintiff acquieſced. 


Where the Court enlarges che time for a 
mortgagor, or a ſubſequent mortgagee, that 


always pay incereſt for the whole ſum, 


It ſeems, i in 5 


on intereſt. 


tion, ſaying, that it would be rather too 


gagee over the reſt of the creditors, eſpe- 
cially as the mortgage carried 5 per cent. 


time of the Maſter's report being confirmed, 
it ſhovld carry only 4 per cent. in which the 


is a favour, for they would otherwiſe be 
forecloſed, and it is but juſt and reaſonable 
they ſhould pay for it, and that the firſt 
mortgagee | ſhould be no loſer thereby; 
therefore, if on a bill to forecloſe, principal, 3 
intereſt, and coſts, are lumped into one ſum 
by a Maſter ; if the mortgagor, or a puiſne 
mortgagee, pray longer time, to redeem, they 


that an account 
(chough before a Maſter) a againſt an infant, 
0n a bill to forecloſe, ſhall not carry intereſt 5 


Moſeley, 46; 
247 


88 So, 


* 


— 
E ** ng BER Sp %% 


7 = wean i \ —— 2 V _ - \ 5 q — * + 
* Iz * es 8 — — 1 7 . * A" ape ins. p + —_—. — p_ — Ks , 8 = "es 
n 5 "Ron ; 17 1 . ö WD B> : Ry — FL a bh "F 
WT TT IT o b# l _ x — k N n 
N . F 
« 7 = 


2 6 . . l HAS ; 2 — 
p p 8 on 77 . Nee — 4 — 
. PE ng "= * "wr" 1 2 Wer » 970 * 7 * 2 * = * *. Er: . 8 
Py 2 


* 
y 3 1 pc „ E. 


rr N. a , Works A, LE 


va 


* 1 - 


— — = ebat” ery 
= r PSI 


+ —__- 


by 
43s 
oh 
4 

U 


1 
1 
* 
* $ 
ip 
4 ? 
* 
us ; 
0 
. 
| 15 
wm 
* ; 
44 
; : 
Na N 
_ 
's 
* 
1 
4 ; 
b 2 
o N 5 
4 5 ox 
4 4 
Bf { 
7 | 
* * 
= 


o * = 
2 2 * = - by > 
_- N — — - = = 
(> — — * * — 
» . * 4 * 
- = 
— — — — * = 


er a * 
5 ie r 
Sa 
- _ 
CY — — — 


5 


Mo. ; — = * Wu 
„ old oa me 7; 
L 22 a G <0 

: = TY x I 


Bennet vs. 
Edwards et al. 
2 Vern. 392. 


forecloſed; upon the hearing, it was de- 
creed to an account, and that the infant 
ſhould pay what was reported due, unleſ; 
he ſhewed cauſe to the contrary, within fix 
months after he became of age. A report 
was made, and confirmed, of 2600 J. due; 
and, upon a ſubſequent order being made 
to compute intereſt from the report, the 


to be allowed for the intereſt, 


Litt. Sec. 40a, 


35 4. 


| __ Raym. 


Gilb. Ten, 32. 


N penalty inflicted on, the ground of neg- 
ligence, operates equally againſt Joadirg 
im with compound intereſt upon an ac- 


fant; becauſe one ground, upon which the 
Court turn the intereſt into Principal, is by 
way of inflicting puniſhment on the mort: 
gagor for non- performance of his contract, 


an infant. For the ſame reaſon, on which 
the Court indulges him with the privilege 
of ſhewing cauſe, after he comes of age, 
namely his preſumed incapacity in the 
management of his affairs, which diſcharges 


(. 49. 1 
So, upon a bill being brought, that an 
infant might redeem a mortgage, or be 


Lord Keeper doubted, whether intereſt ought 


And I ſhould a that, in ſuch 
caſe, generally ſpeaking, intereſt upon in- 
tereſt ought not to be allowed againſt an in- 


which motive ought not to operate againſt 


him from any conſequences incurred by, 


Count, 


Þ 2.31 9 | : 
count, when it may be preſumed, that the 
like imbecility, which induces the Court 


to indulge him with an opportunity of ſhew - 
ing cauſe againſt a decree of forcloſure, 


or other decree charging his eſtate, likewiſe 
occaſions the non-payment of the intereſt; 
Et vid. the caſe of Sir Redmond Everard v. 
EZ. Aen. 


2 Brown's 
Par. Ca. 56. 
Vin. vol. 12. 


And 7 the decree were, that, on non- 


. of what ſhould be reported due, 


the infant ſhould be forecloſed, unleſs cauſe 


were ſhewn to the contrary within ſix months, 
&c. the caſe would be till ſtronger againſt | 

allowing intereſt upon intereſt. Firſt, be- 
cauſe, by ſuch decree, the mortgagee has 
the penalty which he annexed to the non- 
performance of the contract by the mort- 


gagor, namely, the eſtate diſcharged from the 


condition. Secondly, becauſe one ground 
upon which the Court turns the intereſt. 
into principal, is, as a recompence to the 
mortgagee for the delay he receives, by reaſon 


of the indulgence given by the Court to the 
mortgagor, in allowing time for redemp- 
tion, which reaſon does not apply here; as, 


in the caſe of an infant, the forecloſure | 
takes place immediately, but ſubject to be 
opened vithin ſix months after he attains 
his age, if the infant s defence be miſtaken, 
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Baddam v. 
Odell an in- 


Fitzmaurice 
his guardian, 
4 Brown's 

Parl. Ca. 447. 
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(. 292 ) « 
or there be any rregulariry e on the oh of 
the mortgagee. 


But here we muſt remark an exception 
to this rule, as to infants, where an account 
and report are taken and made, in a cauſe 
| where an infant is plaintiff; for there the 
ſum will bear intereſt from the foot of the 
account; nothing being more certain, or 
eſtabliſhed, than that a minor is bound and 
concluded thereby, unleſs he ſhew fraud, or 
error to his prejudice; for it would be not 
only inequitable, but unreaſonable, to take 
from ſuch defendant, the benefit of making 
uſe of thoſe proceedings, which he is forced 
into by the infant, and thereby to ſubject 
him to the ENT and > of taking a 
0 new account. 5 


- $6, where 7 homas Odell, an Mar, to 
a the equity of redemption of a mort- 
gage for years deſcended on the death of 
his father (who had exhibired his bill, in 
the C ourt of Exchequer i in Ireland, againſt the 
| mortgagee and his aſſignee, to redeem the 
premiſes, and for an account of the money 
due on the mortgage) filed his bill of re- 
vivor; the cauſe was heard, and the Court 
decreed, that it ſhould be referred to the re- 
. membrancer, to ſtate and ſettle an account, 


who made his report, that 18831. 185, was 
due 


6 3) 


due for principal and intereſt, which, there 


being no objections made, or exceptions taken 
thereto, was abſolutely confirmed, And the 
cauſe coming on for farther hearing, it was 


decreed, that upon the mortgagor's paying 


the ſum of 19837. 1 8 5. ſo reported due, with 


intereſt for the ſame, from the time of the re- : 


port being confirmed abſolute, the premiſes 


ſhould be r e-conveyed, and all bonds and ſe- 


curities delivered up. 


| Afterwards, Odell neglecting to pay the 
money reported due, or any intereſt for the 


ſame, the mortgagee, who had likewiſe had 


a ſuit depending, filed an amended and by 
ſupplemental bill, in order to have the be- 
nefir of the decree, by a fale or abſolute 
forecloſure; and therein, in regard the ac- 
count of what was due on the ſaid mortgage 
had been tated in the former cauſe, prayed 

to have the benefit thereof, and that the ac. 
count ſhould be taken, in his preſent ſuit, on 
the foot of the report « or decree made in 1 the b 


former ſuit, 


To this bill Odell put in ki 1 and 
thereby, amongſt other things, admitted 


the former report, decree, and proceed- 


ings; but inſiſted that, apprehending he was 


much aggrieved by thoſe proceedings, he 
choſe to have his bill, upon which the ſaid 


decrees 


and the decree reverſed; and it was farther 


( 234 ) | 

decrees were made, diſmiſſed rather than 
ſubmit thereto. Afterwards, the cauſe came 
on to be heard, when the Court declared, 
they were of opinion that the defendant, 


the minor, was not to be concluded by the 


account taken in the ſaid former cauſe, bur, 
that the plaintiff was entitled to an account, 
as between mortgagor and mortgagee; and 
therefore decreed, that it ſhould be referred 
to the chief remembrancer, or his deputy, to 
audit and ſtate an account, hetween the plain- 
tiff and defendant, on the foot of the mort- 
gages and ſecurities in the pleadings men- 
tioned, in which account both parties were 
to have all Juſt allowances. 8 
From this decree, the mortgagee appcaled, 
inſiling, chat the infant 2 3 to be con- 
cluded by the account, taken in the former 
cauſe, on a bill originally brought by his 
father, revived, and carried on by himſelf, 
confirmed by ſubſequent orders of the Court, 
and ſigned and inrolled ; and that he ought 
not to be permitted to wave, or vary tlic 
fame, eſpecially when neither fraud nor error 
in the account were even ſuggeſted. 


"And fo it was aGodord, as to that point, 


ordered, that the account taken upon the 
ä dpormet 


"0-388. 
tormer decree ſhould ſtand, with liberty 
for the infant to ſurcharge, or falſify the 
fame; and that, in caſe of any ſurcharge, or 


falſification, the remembrancer ſhould deduct 


ſo much as ought to be deducted on account 


thereof; and that the remembrancer ſhould. 


carry on the account of the /ub/equent intereſt, 


from the time of the confirmation of the former 


report, for the ſum thereby reported due, 


after ſuch deductions made thereout as a- | 


forela aid. 


So, likewiſe, a diflinRtion | iS made, where Co. Litt, 
an infant concerned agrees to allow intere 


on intereſt, and a benefit accrues to him 
thereby, and it would be unjuſt to take it 
from the mortgagee ; for, in ſuch caſe, it 
ſhall be allowed ; as the law, at the lame 


time that it protects the imbecility and in- 
diſcretion of infants from injury through 


their own imprudence, enables them to dg 


binding acts for their benefit, and, with- 
| out prejudice to themſelves, for the bene- 


fir of others; for the end of the privilege 


being their protection, to hat objets, all the 


rules, and their exceptions, muſt be directed; 


and zof to give ſich acts ſtability, would 


be turning their privilege of infancy againſt 
themſelves, 8 


Thus, 
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( 236) 


Earl of Thus, where 7 5 mortgaged his eſtate | 
Cheſterfield _ 211 125 FE ! 
w». Lady to C, and then died, leaving D, his daughter 
8 and heir, who was an infant, and had no- ' 
Abr. 287. 1. thing to ſubſiſt on but the rents of the Wl © 
» mortgaged eſtate. The mortgage having ; 
been ſuffered to run in arrear three years f 
and a half, C grew uneaſy at it, and threa- p 
tened to enter on the eſtate, unleſs his intereſt f 
might be made principal; upon which D's ll * 
* mother, with the privity of her neareſt re- , 
"8 lations, ſtated the account; and D being 
1 then near of age, ſigned it, and it was Ts 
3 | mitted to be fair. Ir was reſolved, by the 5 
4 Court, that though, regularly, intereſt ſhould 
'? not carry intereſt againſt an infant, yet, in 
. ſome caſes, and upon ſome circumſtances 8 it - 
$3 would be injuſtice, if intereſt ſhould not be 8 
\ *l made principal; and the rather, in this = 
9 inſtance, becauſe it was for the infant's 8 
4 benefit, who, without this agreement, would . 
1 ; have been dellitute of ſubſiſtence. . 
# 1 
1 ut. & Beſides, in this caſe, the mortgagee might il © 
1 55 have obtained immediate payment of prin- = 
«i cipal and intereſt, by exhibiting his bill to U 
bl 6 compet a ſale for Payment of debts. 8 
1 Brown v. Butz in . intereſt mall not carry 0 
1 1 Will. hep: intereſt upon a mortgagor's ſigning an ac- . 
i Mitac: count, whereby he admits ſo much due 
il ST for 
905 
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( $37 ) 
for intereſt; becauſe that, of itſelf, does 
not ſhew any agreement, or intent to alter 


debt, or to turn it into principal; nor does 
for it ſeems that, to make intereſt on a 
ſhould be a writing ſigned by the parties, 


therewtth, 
caſe of Howard v. Harris, that if there were 


of debt would lie, the Court would allow 


taken before a maſter. In that caſe a mort- 
gage for 10007. had been made, upon a re- 
verſion ten years, and in the deed there were 
covenants for payment of the principal and 
ſixty pounds per annum intereſt, and 7 /. per 
annum rent was only reſerved; and it was 


this caſe, to have intereſt upon intereſt, 


the intereſt, or nature of that part of the 
it appear to have ever been ſo determined; 
mortgage principal, it is requiſite there 


the eſtate, in the land, * to be charged 


Lord Keeper North was of opinion, in the 


a covenant in the mortgage - deed for pay- 
ment of the intereſt, upon which an action 


Intereſt on intereſt, though no account was  _ 
Howard . 


Harris, 

2 Ch. Ca. 
147 to 150. 
Sc. 1 Vern. 
194. 

1 Vent. 364. 
Supra. | 


urged, that the mortgagee, againſt whom 
the bill was exhibited to redeem, ought, in 


otherwiſe he would be a great loſer. To 
which 1 it was anſwered, that the bill had been 
filed ſix years, and that the mortgagee had, 
by anſwer, oppoled. the redemption, and 
. there- 
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( 238 ) 


therefore, from that time, he had no pretence 


for an allowance of intereſt for his damages; 


and that it was never known in the Cour 
that intereſt upon intereſt was. at any time 


allowed in ſuch caſe. 


But the Lord Keeper was clearly of opi. 
nion, that as to ſo much intereſt as was re- 


ſerved in the body of the deed, that ſhould 


be reckoned principal; for it being aſcer. 


rained by the deed, an action of debt would 


lie for it, and therefore it was reaſonable 


that there ſhould be damages given for the 


non-payment of that money. As to what had 
been urged, that this had never been prac- 


tiſed, and that there was not any ſuch pre. 


cedent i in the Court, and that if this were to 


be eſtabliſhed for a rule, every ſerivener 


would reſerve all his intereſt half-yearly, from 


time to time, as long as the money ſhould be 


continued out upon the ſecurity, which 


would be to change the law and practice « of 


the Court, and 8 all mortgagors pay in- 
tereſt upon intereſt; the Lord Keeper ſaid, 
that he was clear in the diſtinction between 
debt and damages, and he ſaw no inconve- 


nience that could enſue; it would ſerve only 
to quicken men to pay their juſt debts. And 


ir was decreed accordingly, that after a de. 
duction of che yearly rents of the mortgaged 
premile 


e 3 
dremiſes out of the 60 J. a year, payable for 
the intereſt, the defendant ſhould be allowed 
intereſt for the reſidue of the ſaid 601. a year, 


for which the mortgagee might have /ued at 
law and recovered — 


But here we mult attend to the diſtinction 
between the laſt caſe, where the ſecurity for 


general, an agreement made at the time of 


properly deceit, but ſuch proceedings as lay 
a particular burdens and hardſhip upon a 


of E Equity relieves. : 
"Than. where r DER a mortgage to O, 
wich a proviſo, that if the intereſt was ſix 


months in arrear, then it ſhould be account- 


cellor Cowper decreed the clauſe to be vain 
and 


the intereſt reited in covenant only, and the 
ordinary caſes, where the rents of the mort- 
caged premiſes are ſufficient to pay the in- 
tereſt, as, if this determination be according 
to law, 1t appears to me 1t muſt have turned 
upon that point; for it is certain, that, in 


the mortgage (and a covenant in truth is 
no more than an agreement) will not be ſuffi- 
cient to make future intereſt principal, ſuch 
terms being conſidered as carrying ſomewhat 
of fraud with them; not ſuch fraud as is 


man; and againſt. which, therefore, a Court 


ed principal and carry intereſt; Lord Chan- 


ms 
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Ld. Offulton 
. Ld. Yar- 
mouth, 
Salk. 449. 
et vid. Motely, 
247, et Nicers's . 
cate before | = 
Lerd Hur £9 
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tioned in Bo- 


( 240) 


and of no uſe, for that an agreement, mad: 
ſanquet v. g | 
Daſhwood, at the time of the mortgage, would not be ſuf. 
pe wg ficient to make future intereſt principal, but 
304, 305* it was requiſite that intereſt ſhould be firſt 
grown due, when an agreement concerning 
it might then make it principal, 
Thorabil v. And ſo was it likewiſe held in the caſe of 
2 Atk. 331. Thornhill v. Evans; but then it muſt be 
| upon a fair agreement, and is ſaid to have ; 
been generally done on the advance of freſh : 
money. i” V 0 
bid. Intereſt upon intereſt will never be alloy- 6 
et vid. p 
Pre. Ch, 116. ed, becauſe intereſt is in arrear when the | 
3 is youu off. f 
Proctor v. S, in 1741 made 2 mortgage in fee for 
: 88 th 300 J. to C, of lands worth about 301. pr 10 
Aa nnnum. In 1652, the mortgagee took poſſe(- = 
ſion, and, i in 1660, deviſed the lands to E. " 
In 1686, the deviſee brought a bill to fore- th 
cloſe, to which the defendant pleaded 4 01 
ſettlement prior to the mortgage, but that. 
was found fraudulent; and the wife of the ws 
mortgagor had recovered a third part of tie 
_ eſtate as dower againſt the mortgages, Bil = 
whereby the profits did not anſwer the intercl 4 
of the money, which was then 8 per cell 0 : 
Ez per curiam: he plaintiff muſt redeemi A 


and 


4 


E 7 
and ſhall pay 8 per cent. only to the time of 
the ordinance of Parliament that reduced the 
tereſt of moneys; and though the profits 
were. not ſufficient to anſwer the intent, yet 


the arrears cannot carry intereſt, but the 
coſt and charges muſt. 4 


A mortgagee in pallMſſion is 6or obliged 3 Ak. 518, 
to lay out money any farther than to keep 
the eſtate in neceſſary repair; but if a mort- 
gagee hath expended any ſum of money in 
ſupporting. the right of the mortgagor to 
the eſtate, where his title hath been im- 
peached, the mortgagee may certainly add 
this to the principal ot. his n and it will 5 
carry intereſt, 


A e man can 48 the tenant for Hungerford | 
life to keep the intereſt down if the land be ford,” 
charged, but cannot compel him to redeem co Ps 
directly, though indirectly he may by pur- 
chaling in the mortgage; then the tenant 
ſor life muſt pay one third, or part with the 


he and 
h 
, So, where 4 granted a charges of 100. per Cited in 


H ; 
annum 1n fee, and deviſed eſtates to B for Hayes, B 


life, remainder to C7 in fee, and then dicd. 7 Ob. Ca. | 


. 
* C exhibited his bill, to compel the tenant for 3 wi 
and lie to oy. the arr cars, as otherwiſe all * : 


a=) 


would fall on the reverſioner, and it was o 

decreed, | 
Ameſbury v. Tf there be tenant in tail, remainder over, 
* ſubject to a preceding mortgage or incum- 
| © 4a; brance, and tenant in tail be in poſſeſſion, 
and receipt of the ;ents and profits, and lets 
the intereſt run in arrear, without applying 
them to keep it down, neither the iſſue in 
tail nor the remainder- man, can come againſt 
the tenant in tail, to compel the keeping 
down the intereſt, or againſt his repreſenta- 
tives after his death, to compel the in- 
deemnifying and diſcharging the remain- 
| xVez. 480. der from the arrears of intereſt, incurred 
during his poſſeffion and receipt of the pro- 
fits; for in this caſe, Courts of law as well 
as of equity conſider the reverſioner, or re- 
mainder- "_ as in the power of the tenant by 
F in tail. 
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„ 170 no 
| POOR 
_ Chaplin v. 80 Türe C ma 72 
—_— „ P C made a mortgage * 
1 "2 will 235. years, a and then entailed the eſtate mortgaged of 
q ddd ot on himſelf and the heirs male of his body, an 
1 remainder to his brother 7 C in tail male, ch. 
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and afterwards died, leaving iſſue one infant Ind 
fon; the latter ſuffered the intereſt to run the 
in arrear for near twenty years, and died ten 
_ juſt before he came of age, leaving a per- ter; 
ſonal eltate. Upon a dill filed againſt my eg. 

2 repre: 


P —— 


* 
i „ ns 
5 
* 83 
* "YE A 565 * 
** . — * 


( 243 ) . 
repreſentatives, it was inſiſted, that his exe- 
cutors, ſeeing their teſtator took the rents 
and profits of the eſtate, ought to keep down 
the intereſt, and the rather, he having never 
had it in his power to bar the eſtate by a 
recovery; /ed per curiam, there was no prece- 
dent of a tenant in tail being obliged to 
keep down the intereſt upon a mortgage; 
for he had an eſtate which might laſt for ever, 
and the remainder over was not aſſets or 
regarded in law; and as he had a power Fay. i 
over the eſtate, to commit any waſte or ſpoil a = 
thercon, a Court of Equity had never injoined KR 
him to keep down the intereſt ; and the Court 5 9 i 
refuſed to make any order upon the executors SE 0 1 
to pay the arrears. VV 


But by a _ deciſion it ſeems now to 

be ſettled, that if tenant in tail be an infant, 

not otherwiſe, and his guardians or truſtees be 

in poſſeſſion of the profits of the eſtate, he 

ſhall be liable to pay the intereſt, becauſe 

what ought to be done by the guardian, 

ſhould be conſidered as done, and it is a rule, 

that the act of a guardian or truſtee of an 

infant ſhall not alter his property, or that of Winchelſea v. 
thoſe coming after him; and the reaſon why 1 * 
tenant in tail 4s not liable to pay the in- abr 3 *. 
tereſt, which is becauſe he can bar the whole 
Mate, does not operate in this caſe ; ; for 
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Ar John 
St. Alban' 8 


Caſe, 


Salk. 867. 


Sarjeſon v. 
| Cruiſe, 


Oct. 


„ 
2 Atk. 416. 
Cited 1 Vez. 
477, 480, 
and confirm- 


| 3 v. 
Brown, 
Ves, 77. 
Ws Supra, 242. 


of her father, ſhe charged the eſtate accord- 


( 244. ) 
an infant cannot bar the remainders, unleſs 
under the king's privy ſeal, which is never 


granted voluntarily to change the rights of 
the parties, but only in caſe of family ſettle. 
ments. : x 


7 hus, where P was tenant TR life of art 


_ eſtate, with power to charge any ſum not 
exceeding 4000 J. thereon, remainder to 


her ſon, in tail, remainder to the right heirs 


ingly, and then died. V died without heirs | 
and under age, leaving the intereſt in arrear, | 
The plaintiff claimed the remainder as right X 
heir of the father, inſiſting that as he was 
under no neceſſity of claiming as heir at law 
of M, the remainder in fee not having veſted e 
I poſſeſſion in his /fe, the perſonal eſtate of a 
Voagtuſt be applied to pay the intereſt of the þ 
4000 J. during his life; but Lord Hordwick: n 
was againſt the plaintiff on this ground, and br 
decreed for him only on the rule above 1 men- 11 
tioned. 8 he 1 65 0 
But if tenant in tai ane the 195 8 m 

of incumbrances, neither he nor any in his de 
place will be permitted to fer up that as a ll ** 
fact undone, but the .remainder-man ſhall WM le 
have the benefit of it; and none in the place Ml it 
of tenant in tail can inſiſt on 1 being a creditor elt 
wit 


upon that eſtate. | 


4 


I 


« 245 ) 


If there be baron and feme, 4 the <7 
band take in a mortgage of an eſtate of 
which his wife | is tenant in tail, and is in 
receipt of the rents ; the huſband will not be 
allowed intereſt on the mortgage during the 
life of his wife, on a bill exhibited by them 
in reverſion after her death, 


Thus, wire A feiſed i in tail of the equity Ameſbury v. 
of redemption of an eſtate, reverſion in fee —_ 
to the right. heirs of her brother (which heirs —_— 242, 
were four ſiſters, A being one) levied a fine 
and made a Conveyance thereof to B, | by 
leaſe and releaſe, in conſideration of money 
paid, and of paying 6007. due on the mort- 
gage, and ſeveral legacies charged on the 
eſtate by the teſtator's will, under which ſhe 
claimed. Afterwards, he inter-married with 
B, and previous to the marriage a ſettle- 
ment was made of this eſtate (which was the 
huſbaad's under the prior purchaſe) to the 
huſband for life, remainder to the wife 
br ninety-nine years, if ſhe ſo long lived, re- a 
mainder to the iſſue of the marriage, remain - 
der over. After the marriage, the huſband 


4 took an aſſignment of the mortgage, recit · 
I! ing chat the premiſes had been deviſed to his 
e vi. and alſo took a conveyance of the legal 


eſtate in fee to his own uſe. The wife died 
vithout iſſue, the huſband continued | in poſ- 
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mia. 


teſtator, being entitled to the reverſion in ſes, 


charge, inſiſting that they were not obliged 


incumbrances, farther back than from the death 


and ſo it was held by Lord Hardwicke, who 


on the point, therefore he muſt decide on 


verſion in fee of one fourth part, the other 
three fourths thereof belonging to the plain- 


the whole; by fine ſhe could bar it in ber 
own. fourth part. The taking the aſſign- 
ment of the mortgage by the huſband, ap- 


the marriage, when the huſband, if the 
ſettlement had been good, was ſeiſed in his 
own right for life; if not good, and the eſtate 
in tail continued, he was ſeiſed 1 in right of 


(6 ) 
feſſion. Then the three co-heirs of the firſt 


brought a bill againſt B to redeem this eſtate, 
on payment of ſuch part of the incumbrances 
thereon, as they were bound by law to dif. 


to pay intereſt on the principal ſum of theſe 
of the wife; for B having taken in the mort- 


gage, and received the profits, the intereſt 
during her life would be ſuppoſed to be paid; 


ſaid, that there was no determination dire#ly 
general * 


T he wiſe was catidlent herſelf to — re- 


tiffs, che three co heirs. She might by re- 
covery have barred the reverſion in fee in 


peared from the recital to have been after 


bis e. 


The 


if 247 ) 


The queſtion was, from what time intereſt Ibid, 
was to be computed? He was of opinion, 
that the huſband was not entitled to have any 
allowance of three fourth parts of the intereſt 
during the time he was in poſſeſſion, conſider- 
ing him in any light. 9 


Firſt, as a 3 of this eſtate, by the md. 
aſſignment and conveyances made by the | 
| wife, when a feme ſole, which was the true 
way; but if that was out of the caſe, con- 
ſidering him as huſband of tenant in tail, in 
poſſeſſion of the eſtate, having taken in a 
mortgage thereof, the rule af equity would 
be, that his purchaſe would be defeated, but 0 
he would have the benefit of tlie mortgage, 5 

ſo taken in for ſatisfaction of his principal 
and intereſt, ſo far as they were not ſatisfied 
by che rents and profits of the eſtate; for in 
that caſe he muſt be conſidered as a mortga- 
gee; if, as a mortgagee in poſſeſſion, he muſt 
er account for the rents and profits of the eſtate, 
and out of them the intereſt of the mor * 
gage muſt be kept down; if he had pur- 
chaſed the reverſion only, and taken an aſ- 
ſignment of the mortgage, and never come 
into poſſeſſion, and his purchaſe had been 
then defeated, and he evicted, he would have 
been entitled to have had his whole principal 
and intereſt ; becauſe he would have received 
4 nothing 


( 248 ) 
nothing of the eſtate to keep down the | in- 
tereſt. 


So it would be on the foot of the pur- 
chaſe, taking it in the leaſt favorable light 
for the plaintiffs ; nor on the foot of the ſet- 
tlement would it mend the caſe; for, as 
tenant for life under that ſettlement, he 
would be bound to keep- down the intereſt; 
ſo would the wite have been if ſhe 50 ſur- 

5 vived. 


This brought his Lordſhip to the fecond 
way of conſidering it, namely, as if the pur- 
chaſe and ſettlement were out of the caſe, and 
looking upon the huſband as having married 
tenant in tail of an eſtate, reverſion 1 in fee to ( 
ſtrangers as to three fourths, and being in 
| poſleMon i in her right, taking! in a preceding 
mortgage, binding that eſtate in tail, and af- 
terwards continuing in poſſeſſion, and re- 

. ceiving che rents and profits. 


be queſtion then would be, whether 
ſuch an huſband, after the death of his wife 


— 
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without iſſue, was entitled, notwithſtanding N 
the receipts of the profits, not to be redeem- in 
ed without payment of the whole intereſt? P: 
In general, a Court of equity endeavoured to ch. 

rec 


Make every part of the ownerſhip of an eſtate 
| | he "af 


| 4 249 ) 
bear part or the intumbrance; as * chere 


were tenant for year, or life, ſubject to a 


mortgage, he mult keep down the intereſt 
during his time S ppoſe the tenant in tal 


had not married, but had taken an alnign- 


ment of the mottgige to herſelf, and died, 
without barring the remainder in fee; ta- 

king the aſignment to herſelf, ſhe would 
have been cone as owner, and ſeiſcd of 
an eſtate, which might have continued for 
erer; then perhaps the ever ſioner woull 
have had {ſtronger reaſon to ſay, that the 
whole eſtat⸗ was diſchar ged of chis mortgage, 
than on the other ſide, the repreſentatis es of 
tenant in tail would have to ſay, that they 


ſhould be reimburſed. the intereſt, incurred 
due during her life, becau! WM" 3 miglit be = 


conſidered as waiting upon the Te as pet 
during that time; bur it had not been car- 
ried ſo far as that. In the caſe of Mr. Smith, 
of Neale Hall, in 2 Jer, tenant in tal! died, 
without barring, but had taken in a mort- 


No caſe had been cited, where ſuch a te nant 
in tail, being in poſſeſſion, his perſonal re- 


the reverſion in fee with the intereſt, incur- 


of the eftate in poſſtefiicn and the Charge ; 
| and 


. PY - . * F - _ 
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HB ᷣͤ I | 


gage, wh ch was conſidered, for the piin- 
cipal, as an incumbrance on the eſtate, but 
the queltion of intereſt did not ariſe there. 


preſentative had been allo» ed to burthen : 


red during his life, where he was owner both 


N 
$ 
N 
! 
1 
| 
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and it would be of very miſchieyous conſe. 
- quence, if it ſhould be taken to be other. 
wiſe, Suppoſe ſhe, after taking the mort. 
gage, had married, and then died, leaving 


iſſue in tail; could her perſonal repreſenta- 
tives come againſt the iſſue, to burtken the 
eſtate with the intereſt of that mortgage? 


It would be conſidered, as taken in for the 


benefit of the iſſue in tail. Caſes of this 


kind depended on ſuch a variety of circum- 
ſtances, that it was impoſſible to draw the 
line. The tenant in tail was but tenant at 


will to the. mortgagee, who might have 


brought an ejectment, turned her out of 
poſſeſſion, and have received the rents and 
profits; then the profits would have been takes 
from the tenant in tail during her life. Sup- 
poſe tenant in tail had afterwards brought 
a bill to redeem the mortgage, ſhe mult 


have redeemed on payment of principal, in- 


ter eſt, and coſts; ſhould that burthen the 
eſtate of the remainder, with all tne intereſt, 


which had been paid out of the rents and 


| profits of that eſtate, in the hands ef the 
mortgagee: : None could tell when tenant in 


tail took the mortgage, or on what grounds 


it was done. The reaſon might be, that 


the mortgagee intended to have brought 


an ejectment, turned her out of poſſeſſion, 
and taken the rents and profits to his on 


uſe: that did not appear, but there might 
2 4 W's N=" EE 
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be various reaſons ſor taking in the mort. 
gage; as, to prevent ſuits by forecloſure, or 
ejectment; and it would be making it liable 
to too great uncertainty, to ſay, that all the 
minute conſiderations of tenant in tail, taking 
an aſſignment of a mortgage, ſhould be con- 
ſidered by the Court, upon a queſtion be- 
tween the perſonal repreſentative of tenant 
in tail and the reverſioner, after it came into 
poſſeſſion. His Lordſhip did not ſee how 
this differed from the caſe of intereſt paid by 
tenant in tail, 


He was unwilling to make a precedent of Ibid. 
the reprefentatives of tenant in tail, calling 
back the intereſt of -an incumbrance paid. 
It was right to let things ſtand as the Courts 
found them, at the death of the tenant in tail. 
And though that was nat ſtrictly this caſe, 
this being a caſe of a mortgage taken in by 
huſband of tenant in tail, ſeiſed in right 
of his wife, yet that would not make any 
difference; for the huſband of tenant in 
e tail, fo ſeiſed, ought to be conſidered æxa 
n in the ſame ſtate as tenant in tail would be, 
is and in no better; namely, taking the eſtate 
ſubject to all the.incumbrances, actions, and 
remedies the mortgagee had therein, and to I 
the right and eſtate of the reverſioner, or re- 
mainder- man; -cankequently, - as not having 
. a right, 


— 47 5 


„„ 
Aa right, after having received the profits of 
the eſtate during the life of the wife, to 
come againſt the remainder-man for ſatisfac. 
tion of the intereſt, which, naturally, the 
rents s and profits were to anſwer. 


This was not ſetting up a right to call 
upon the perſonal eſtate of tenant in tail, to 
ſatisfy arrears of intereſt, but ſetting up 2 


right, in the repreſentatives of tenant in tail, 
to bring a burthen on the reverſion in fee, 
which had been diſcharged by tenant in tal 
1 himſelf; and as there was no > precedent, he. 


would not make one. 


Tae guardian of an infant wall not by his 


; neglect, in favor of the perſonal fund, ſub- 


Jennings d. 


1 Looks, 2 p. 


— 276. 


Ject the real eftate to the diſcharge of intereſt 
ona mortgage, to which, if due diligence 
had been Eg, it had not been liable, 


One having two ſons, R and 7. and being 
ſeiſed in fee of the manor of B (which ma- 


nor was in mortgage) left two ſons, one of 


which died at two years old, and the other 


at fix years old; whereupon the eſtate de- 
ſcended to the uncle. The guardian of the 
ſon had neglected to diſcharge the intereſt of 
the mortgage, and the queſtion was, whe- 
ther he or the uncle ſhould pay it? It was 


con- 


* 


e 253 9 


contended, that the guardian of the ſon, whe 
was in poſſeſſion, ought, out of the profits, to 
have kept down the intereſt of the mortgage, 
like the caſe, where a man mortgages land, 

| and deviſes to A for life, remainder to B in 
fee, A muſt keep down the intereſt, Sed 
per curiam, that is not like the preſent caſe; 
for in the caſe cited, a third perſon, the 
remainder man, and ene not claiming under 
the tenant for life, would ſuffer by non-pay- 
ment of intereſt; otherwiſe here, where the 
ſon was entitled to the whole fee ſimple, and 
might, when of age, charge or alien the 
whole. And if a deviſee in fee of a mort- 
gaged eſtate be of age, and ſuffers che in- 
tereſt to go greatly in arrear, his executor 
ſhall not be bound out of the rents to keep 
down the ſame; but this being in the caſe 
of an infanc and a guardian, it would be a 
great inconvenience, if the guardian might 
ruin the inheritance (which it is his duty to 
preſerve) by letting the intereſt run on, and 
: this to increaſe the perſonal eſtate, which, 
poſſibly, he may be in expectation of. And 
the guardian or his executor, in caſe of his 
i death, was decreed to anſwer che intereſt out 
of the profits. 5 


70 a frft mortgagee enter, a 1 JI IRE 
Haincourt, 


ſuffer the mortgagor to take the profits, Pre. Ch. 30, 
without ; 
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n 
1 Vern. 150. 
Et Martin v. 
Kingſby, 
1 ; Pre. Eh. 8 


TEL 


- without requiring intereſt, the lands, in the 


is, the intereſt of the firſt morrgagee ſhall 
not affect the lands, ſo as to keep out the 


hands of a ſecond mortgagee, ſhall not be 
charged with any intereſt for that time; that 


| ſecond mortgagee longer than he would 
have been kept out, if che intereft had been 
| wy paid. 


Digby v. 


Craggs, 


Amb. Rep. 612. 


4 


| Whitlock v. 
Waltham, 
Salk. 158. 


dc. Eq. Ca. Abr. 


A rler incumbrancer having notice of 
ſubſequent incumbrancers, ſhall not turn the 
intereſt into principal againft them, 


If a ferivener is intruſted with the cuſtody 
of a mortgage-bond, he may receive the 


oy intereſt; and though he fail, yet the mort- 
gagee ſhall bear the loſs: and ſo it will alſo 
be, in ſuch caſe, if he receive the principal, 


and deliver up the bond; for being intruſted 


Vith the ſecurity itſelf, it ſhall be preſumed, 


that he was intruſted with a power over it, 


and with a power to receive the principal 


and intereſt; the rather, becauſe the giving 


up of the bond, upon the payment of the 


money, is a diſcharge thereof; otherwiſe it 


is, if the obligee take away the bond, for, 


in that _ he hath r no 0 eben to receive 


the e. 


* 


6258) 

11 a ſerivener is intruſted withr che mort- ad. 
gage- .deed, not the bond, he hath only an 
authority to receive the intereſt, but not che 
principal ; becauſe the giving up the deed is 
not ſufficient to reſtore the eſtare, but there 
muſt be a re-conveyance z whereas, the giv- 


ing up a bond, is in law an . 
of the debt. 


Ac 4 Kren dach neither be Whitlock s. 
cuſtody of the mortgage, or the bond, yet if gatk. 138. 
the mortgagee agree that the mortgagor Sc. Eq. Ca. 


Et Martin v. 
tereſt may be well paid to him as _ as the Kingſby, 8 


* Wir! mortgagee, in | ſuch caſe, die, and his Ibid, 
executor come to the ſcrivener, and receive 
intereſt of him, and at his hands, that be- 
comes due after the death of the mortgagee, 
this is a good payment; and if, after ſuch 
receipt, the ſcrivener break, the morgagor 
ſhall not bear the loſs; for it is the mort- 
2agee that truſts the ſcrivener, and the exe 
cutor ,comes into the agreement, and there- 
by renews. it, ſuppoſing it was determined 
by the death of the mortgagee; but it is 


rather an agreement than an authority, and f 
does not die with the party. 8 


A mort- 
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| | | Abr. 145. Se. 
mall pay the intereſt to the ſcrivener, the in- 1 Vern. 150. 


| | P „ Ch. * 
mortgagee lives. als 8 


1 


> 22 — + 2 ; 2 


Sir John Auſtin 


V. Rxro. of Sir 
W. Dodwell, 
| I Eq. Ca. Abr. 


318, 9. 


Hix v.Li . 
— 


— | 
When” PL & | 


Notice expired, and, in conſequence thereof, 
the mortgagee refuſed the tender, the pay: 
ment of the intereſt was held by Lord 


for that by the omiſſion of the mortgagor, 
the - mortgagee was become entitled to a 
farther notice of 1. x calen: lar months, at the 
expiration of which a ſtrict tender muſt be 
made. 


Sir John Auſtin 
v. Exrs. of Sir 
W. Dod ell, 


Sutton v. 
Rodd, 

4 Ch. ca. 206. 

by les v. Hall, 

3 5 ill. 378, 
hair. 


at leaſt 1 x caiender menths before, and the 
money muſt have been eendeied on the 
day of the determination of that notice; 


which may be controverted by the mort- 


6 256 ) 
A mortgagee, refuſing to receive hits 
money on tender, after forfeiture, will loſe 
his intereſt from the time of the tender. 
But then notice of paying off Mr, 
gage muſt have been given to the mortgage, 


for where the mortgigor omitted to tender 
the money on the very day on which the 


Hardwicke, not to be thereby ſuſpended; 


"And ſuch ak . as will ſuſpend tu 


the intereſt, when made to the mori gage, 


Will alſo bind his executors, or deviſee. 


But, in ſuch. caſe, it ſeems the. plaintf 
ought to wake oath, that the money was 
always ready, and no profit was made of itz 


gagee, who may prove the contrary; namely, 
that 


N 
that the mortgagee was not ready to pay 
it, in which caſe the intereſt muſt run 
Offs ENS : | 


1 , * 
— — — 1 3 
.. ˙ꝛ . 


And; in general, a ſtrict tender muſt be 2 Vez. 372. 
made, or the Court cannot ſtop the intereſt; 
although caſes may be where they would 

wiſh to do it; that of acting a more ge- 

nerous, kind part, if the mortgagee had 

taken it, is hot the rule that the Court i is to 


80 by. 


. k 
8 n 
EX LEE; a we 


And it was held, where a mortgagor . SirJobn Auſtin | 
dered a bank- note to the mortgagee, for him Dowell * 
to take thereout what was then due for 1 -Ca. 95 
principal and intereſl, and the mortgagor 1 ow 
offered, if he objected to the legality of the Abr. 659, 
. 

e Tender being i in a bank-bill, to turn it pre- 
ſently into money; that although this was 

not, ſtrictly ſpeaking, a legal tender, yet it 

being proved that the mortgagor offered to 


turn it into money, that made it good. 


It is neceſſary to obſerve, on this ſubject : 
of tendering bank-notes, that it has never yet 
been detertnined, that a tender of bank- notes 
is at all events a good tender; and perhaps, 
there may be great policy in evading ſuch a 
deciſion, as the greateſt credit ſuch paper 

Yau .. 8 can 
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vid. Miller v. 


Reed, z Term, 


Rep. 554. Et 


ace, 


. I Burr. 452. f 
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can acquire, is the voluntary and univerſil 


receipt of it as caſh in all parts of the world, 


But although Courts of juſtice have not yet 
decided bank-notes to be a legal tender, the 
Court of King's Bench, in conformity with 
the opinion of mankind, have held, that if 
ſuch notes are preſented in payment, and no 


objection made to the receipt, on that ac. 


count they are a good lender. 


This . cect in the caſe of 
Il right and Reed, which aroſe on an ob— 


| jection taken to the memorial of an annuity, 


under the 17th Geo. cap. 26, upon the 
ground, that part of the. conſideration was in 


money, and the reſt in Sant notes of the Bank 
of England, whereas the whole conſideration 
was deſcribed as money in the memorial. But 
the Court were unanimouſly of opinion, that 
bank- notes were to all intents money, if ac- 


cepted without objettion as ſuch, and on that 


grind, held that the nen was good 


: Bur Mr. 3 uſtice Buller ebene that 
: although bank-notes were conſidered in this 
light in the Court of King's Bench, yet in 
A cafe on the other ſide of the Hall, the 


Lord Chancellor once ſuggeſted a doubt, 
whether theſe kind of notes were money, 


therefore it is moſt pr udent, ! in making a ten- 


ac 


AA oo 


I 


( 259 ) 
der of them to a mortgagee, to offer to turn 
them into .caſh, which, if not required, 


clearly gives validity to the tender; for as the 


conſequence of a refuial, if the tender be le- 
gal, is penal to the mortgagee, a Court of 
Equity would be inclined to ſeize upon any 


omiſſion, by which. a mortgagor fo circum- 


ſtanced, might eſcape from the rigor of the 
law. 


A tender muſt be made by a perſon 
actually intereſted; and accordingly, it was 
ſaid by Coke to have been adjudged, Trin. 27 
Eliz. that, where one tendered money upon 
a mortgage for an infant, who was not 
guardian, nor was to have any intereſt i in the 
land, it was dg a void tender. 5 


Watkins . 
Aſhwicke, 


Cro. Eliz. 132. 


N The above caſe is reported more at large 


in Owen, by the name of Watkins and Aſt- ( 


wick, and 1s thus lated: K man made a 


feolfment on condition, that if he, his heirs 
or executors, did pay one hundred pounds 


before ſuch a day, that he might re- enter; 
the feoffor died, his heir within age; the 


mother, without any notice to the ſon, re- 


queſted J S, that he would pay the money 


for her ſon. All this was found by ſpecial | 


rerdict, but it was not found of what age the 


lon was. Clinch ſaid, that if the jury had 


Sg 5 found, 


FCC ͤ PPP 


PP oo uh hehe 7 UREReoGL Pao  * — 22 


9 

Fl 

6 

| 
VJ 

* 75 

1 

F> 

* i 


— * — 
„ ⏑ * alle he. he 


LAY 
n 


| „%) 
=; -. found, that the ſon was of the age of ſever. 
[ | teen years, the payment had been good, 


But by ray, if a bond be upon condition, 

that the obligor or his heirs ſhall pay 1000. 

and the obligor dies, his heir within age,! 
. .  —  -»  "CONCeive payment by the guardian, or by 
| | ſome other friend, is good. And afterwards 

all the juſtices agreed, that if the infant wear 


F within the age of fourteen years, the tender N 
by of the money by his mother had been good, n 
'A but otherwiſe if he had been more tha i ? 
. fourteen years of age; and becauſe no ag 0 
N was proved, but that he was within ape, it 7 
Bi ſhould not be intended that he was within : 
. the age of fourteen years; and therefore, they . 
. adviſed the party to begin de novo, and tha Wi - 
0 it might be found, that the infant was within 
. | the age of fourteen years, 0 ; 
1 Co. Litt. 210. 5. The money being a um in groſs, © a Bp 
. * kong Abr. collateral to the title of the land, the mon -· } 
* gagor mult tender it to the perſon of the 2 
W | mortgagee, and it is not ſufficient for him "i : 
1 tender it pen the land. A 
*" Co. Lit. 211.3. But, if a time and place for payment 

* A". the money be appointed, in that caſe he 

„ need not ſeek for the mortgagee, or be nil . 
WW any other place but! in that compriſed in tie 
1 3 ininclentur 


indenture, or there We than the time 
ena therein. 


And fo it i, although a place be not ap- 
pointed in the proviſo, if the mortgagor 
give notice where he will pay it off, 


Gyles wv. Hall, 


Thus, where the mortgagor gave perſonal Will, Rep. 


notice, in writing, to the defendant the; 
mortgagee, that he would tender the money 
| and intereſt between the hours of ten and 
twelve in the morning, at Lincoln's Inn 
| Hlall, at a day and hour appointed therein, 
which accordingly was done; it was object- 
ed, that Lincoln's Inn Hall was not named, 
in the proviſo in the mortgage=deed, as the 

place for payment, and therefore, that the 
A muſt be to the perſon; but it was 
held, chat the money being lent in town, 
i would be very hard, after perſonal notice 
being given for payment thereof, and no 
objection made by the mortgagee to the 
place at the time of notice, to make the 
mortgagor travel with this ſum of * to 
Cord, where the Mortgages hved, 


In ſome caſes, a tender at the — of the | 
mortgagee will be ſufficient. 
| there was a mortgage, 
| aferwards meeting the mortgagee, faid to 


Thus, where Manning - * 
and the mortgagor x Ch. Ca. 29; 
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3 Hik, 90. 


0 BY 
him, 1 have monies now, I will come and 
redeem the mortgage; to which the mort. 
gagee replied, he would hold the mort. 


gaged premiſes as long as he could, and 
then when he could hold them no longer, 


let the devil take them if he would. Aſter- 


wards the mortgagor went to the mort- 


gagee's houſe with money, more than ſuf. 


cient to redeem, and tendered it there, but 


it did not appear that the mortgagee was 


within, or that the tender was made to him; 


the Court decreed a redemption, and that 


the defendant ſhould have no intereſt from 


the time of the render, becauſe of his wil 
fulncls, e 


And a like determination” was made, in 
che caſe : of Peckbam and 9 N 


- that if there be a kind of alngnment pre- 
ſented to be executed, at the time when the 
tender is made, in which there are cove - 


nants, the mor tgagee is entitled to lay them 


before his attorney, and ſhall have reaſon- 
able time allowed him fo ro do before the 
| interelt ſhall top. . 


Thus, where a pin was br rough in May, 


1742, to redeem a mortgage, in which the 
Pla. ntiff infilied upon a redemption, on pay- 


ing 


7 263) 


ing the principal money only, ſor that the 
intereſt ought to determine in February, 1741, 
becauſe he had given ſix months notice to 
pay it off, and had, on that day, tendered 


the principal and intereſt, with a deed of 


aſſignment, but the defendant abſolutely re- 


| fuled to take the Money; the defendant ſwore, 


that he offered to take the money, proyided 
he might have time to conſider of it, and to 
adviſe upon the deed of aſſignment, there 


being covenants therein on his part, upon 
which, as he was not of the profeſſion of 


the law, it was reaſonable he ſhould con- 
ſult his attorney, whether they were ſuch 
as he might ſafely execute. And the Lord 


Chancellor ſaid, that the plaintiff, not having 


ſent a draught of the aſſignment to the 


defendant any time before the money was 
tendered, as he ought to have done, was 
in the wrong; for where there were cove- 
nants on the part of the mortgagee, it was 
very reaſonable that he ſhould have ſome 
time to look them over; the plaintiff” $ at- 


torney ought to have left the deed for a weck 


with the defendant, that he might have had 
an opportunity to adviſe upon it, and ſhould 
have appointed a time to pay the money, 
after the defendant had had ſufficient time to 
conſider | it. And his Lordſhip decreed the 
nortgage- money, with intereſt, to be paid 
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| ( 264 ) 

| within ſix months, or otherwiſe the plaintiff; 

| bill to ſtand diſmiſſed, 

x So, if there be a controverſy, to whom 
1 Sharpnell v. the equity of redemption belongs, no aſſign- 

- a 603. ment can be made until that point is ſettled ; 

C 34 therefore the intereſt of the mortgage will | 
1 not ceaſe, although the money be tendered | 
b to the mortgagee, and he refuſe it. | 
if The rate of intereſt, originally reſerved : 
MI vpon a mortgage, may be altered at any 7 
3 time by a parol agreement, without writing; c 
* notwithſtanding the rule, that a parol agree. a 
=_ ment ought not to be admitted, to contra. n 
dic the terms of an agreement contained in 
5 a deed, or any other agreement in writing; 

I for ſuch ſubſequent tranſaction will not b 
| 1 conſidered in law as a  contradittion, or ſt 
1 alteration, of the original agreement, but as I a 
bh a neu ſubſequent pare] agreement; and no- Wn 
3 thing is more clear in law, than that a writ- WWD 
. ten agreement may be waved in part, or in Nie 
af the 4 $4 or be varied in the terms of it, Nu 
10 . by a ſubſequent parol agreement, made upon We: 
. a new and good conſideration, if the ſubject 

if matter of the latter agreement doth not re- 
1 Ju that It ſhould be 1 In writing. wi 
5 | | ES cal 
bl! Thus, Wh 
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> 
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8 
Thus, where Lord Milton, being poſſeſſed, ora Mitton 
under a conveyance from his father, of di- z. Moore, 


| ; _ Fdgeworth & 
yers mortgaged premiſes, and all the ſecu- Damer Ldge- 


rities for the ſame, and entitled to all the TS. 
money due thereon, filed his bill in the S“ Fal. 580. 
Court of Exchequer in Ireland, in June, 1764 

againſt Moore Edgeworth and Damer Edge- 

worth, infants, heirs to the mortgagor ; 

praying the benefit of the proceedings in a 

former cauſe, and for an account; and that 

the money which ſhould appear due thereon 

might be paid the plaintiff by a ſhort day, 

or that the defendants might be forecloſed, 

and the mortgaged premiſes ſold, for pay- 
rent of what ſhould e due. 


6˙˙.dd . 2 


3 


. i ˙Üw-0⁵ꝛ . 7 


*. , N > N 8 4 3 * / 8 - — 9 : * . # rer oh a —— 
22222 . 


T he Ae wy their. anſiver'« to this 
bill, admitted moſt of the matters therein 
ſtated; but inſiſted upon the benefit of an 
agreement, which they alledged had been 
made between the plaintiff's father, Fobu 
Damer, and the father of the defendants, for 
reducing the intereſt of the ſaid mortgages, 
vhich, by the deed, was ne at 8 ee 85 
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cent. 9 
on 1 to 0 6 Per cent. ; 
ct LE ERL e 4 
e- Ifve being joined in the cauſe, ſeveral 9 

witneſſes were examined; and the ſame ; 


came on to be heard in November, 177¹ 5 
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us, ohen (upon reading an anſwer put in by 
the 
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<0 266) 
the ſaid Jobn Damer, in 1758, to a bill, filed 


_ againſt him by the defendant's father in 175), 
whereby the former admitted, that, pending 
à former ſuit, the ſaid defendant's father 
has told the ſaid John Damer, That the 
e debts, affecting the eſtates mortgaged, 
« were ſo great, that if Joby Damer did 


ce not make an abatement in the intereſt of 


ee the money due to him, he would have 
= 


* 


little benefit in caſe he ſucceeded in the 


_ « ſaid ſuit,” and that Damer then ſaid, © that 
c 


=o 


if that ſhould be the caſe, he would leave 


ge any reaſonable abatement to his friend 
$ 
that ſuch converſation had paſſed between 
them; and that the ſaid Ambroſe Harding un- 
derſtood, that Damer had agreed to accept 
of 61. per cent. intereſt upon the money ſo 
due to him on the ſaid ſecurities; and alſo 
upon reading other evidence) the Court 
made an order, directing an iſſue to be tried 

N at the next aſſizes, whether there was any, 


yy 


Ambroſe Harding.” Whereby it appeared, 


« and what agreement between John Damer, 


Eq. deceaſed, and Packington Edgeror!, 
« deceaſed, at any, and at what time, for 
ec any, and what abatement of intereſt, on 


* the principal ſums ae to the laid Jes 


From this a 1 11 von appealed 
to the Houſe of Lords, and dne principa 
objection 


a 7 
objection urged by him againſt directing 
ſuch ifſue, was, that conſidering the ſtate of 
the evidence before the Court, ic was un- 
juſt to direct an iſſue; becauſe the anſwer 
of Mr. Damer, which was read by the de- 
fendants at the hearing, denied any agree- 
ment between him and Peackingten Edge- 
worth, to reduce the rate of intereſt; aud 
this denial, being ſet in oppoſition to any 
concluſion drawn from Harding's evidence, 
took away all ground for the Courts inter- 
poſing; whereas, by directing an iſſue, upon 
the trial of which Mr. Damer's anſwer could 
not be read for the appellant, he would be 
deprived of that evidence which the defend- 
ants had made evidence at the * of the 
cauſe. ts . ney Ee IS: | 
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But! it was Wedge that the andy ſhould 
be affirmed, with this addition, vi z. that 
the plaintiff ſhould. be at liberty, at ſuch 
trial, ro read the anſwer of Damer, 
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Intereſt din: upon a \ mortgage of money Edwards v. 

which is in ſettlement, will not be conſider- eee 

& as in the nature of rent, and conſequeutly 2 Will, 177. ' 

go with the mortgage; but if the terant, 

under the ſett ement, die in the broken part ' 

of the quarter or half year, the intereſt will | 

ed be apportioned ; and what 1s due from the | 
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Wilſon v. 
Harman, 
2 Vez, 672, 


bid. 


9 Atk. 154. 


( 268 ) 


laſt day of payment, to the day of the death 
of the tenant for life, will be paid to his 


executor, and the reſidue to him in re- 
* . 


The reaſon is, that intereſt increaſes on a 


mortgage from day to day; and the mort- 
gagor, whenever he pays the principal and 


intereſt, muſt pay the eren P to the day 


* 3 


4 In this, a mortgage likewiſe differs from 
ſtock, for dividends upon ftock are by the 


legiſlature made payable only half-yearly, 
and are in nature of rents, and conſequent) 
Not liable to 9 


On che ſtatute 10 nw, flat. 2, cap. 16, 


fees 1, which enacts © that all bonds and 


aſſurances for the payment of any principal, 
or money to be lent upon uſury, whereupon 
there ſhall be reſerved or taten above five in 


the hundred, ſhall be utterly void; ” parol | 


evidence has been admitted, to ſhew uri 
- intereſt zaken by a mortgagee, though there 


was none reſerved upon the face of the deed 
itſelf. 
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HE land upon a mortgage being 

| 4 generally left in the management of the 

mortgagor, and the conveyance thereof ra- 

ther looked upon as à collateral ſecurity for 

the due payment of the money lent, and in- 

tereſt, than as an actual alienation; the mort- 
gagee is conſidered as having no right to 7%, Moſs e. 


Gallimore, 
meddle with the rents and profits, until after ſupra. 


he had taken poſſeſſion thereof, There is no 138 2 
inſtance of the mortgagor being obliged by © 749 Mg 
the Court to account to the mortgagee for 3 Ibid. 107. 
the rents and profits for any of the years 

back, during which he hath been in poſſeſſion ; 

for if the 1 intereſt be not paid, the mortgagee 
ought to take the legal TO to get the 


poſſeſſion himſelf, 
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1 the mortgagee enters upon and takes Gould v. 


Tancred, 
polleſtion of the eſtate, he becomes in the Ack, . 


nature 


r 
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— ag. per gn e rn 


1 
nature of a bailiff to the mortgagor, and will 
be ſubject to account for the profits. 


So, if the mortgagee be put into imme- 

diate poſſeſſion, and the profits of the eſtate - 
evidently exceed the amount of the intereſt, 
the mortgagor may exhibit his bill for an 
account: 225 


Fulthrope v. Thus, where M ſeiſed of an eſtate for 
1 Verd. 476. life, joined with her fon, who had the inhe- 

: ritance, in a conveyance by a deed that 
was abſolute of lands of 41. per annum, and a 

Profit out of ſome coal-mines, which, commu- 
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; nibus annis, were worth nine pounds, to ſe- | 
cute ninety pounds; and the vendee was im- 0 
4 mediately put into poſſeſſion, but on a pro- 0 
0 viſo, that if che ſon ſhould pay the money at T 
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the end of ten years, the vendee ſhould re- f 
convey to him. On a bill brought to re- 2 
deem, the only queſtion was, whether the n 
defendant ſhould retain the profits in lieu of Wl ©: 
the intereſt, or ſhould account for what he WW. 
had received out of the eſtate? 
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1 was inſiſted for PR vendee, that the 
mother, who had parted with the eſtate for 
life, had the moſt rcaſon to complain, and 
that ſhe was content the defendant ſhould 


have the profits! in licu of the intereſt ; that 
| the 


n 


the ſon had a good Bargain of it, for hs 
had got to himſelf his mother's eſtate for 
life, and that it was in the nature of a Welſß 
mortgage, where the mortgagee 1s put into 
poſſeſſion immediately, under a proviſo to 
have a re-conveyance on payment of the 


principal money, in which caſe the profits 


always go againſt the intereſt ; that this caſe 
was ſtronger, by reaſon that here the profits 
ariſing out of the coal-mines were more un- 
certain than the profits of lands. But the 
Maſter of the Rolls was of opinion, that the 
profits being 137. per annum, it was altogether 
unjuſt and unreaſonable that the ſame ſhould 
go in lieu of the intereſt of 90 J.; and that, 
even in Welſb mortgages, if the value was ex- 
ceſſive, the Court would decree an account 
notwithſtanding there might be an agreement 
for retaining the profits againſt the intereſt ;. 
and a re- conveyance was decreed on pay- 
ment of what ſhould en due, diſcounting 
the profits received. | : 


eſtate themſelves, there is no allowance to be 


they employ a ſkilful bailiff, they will be al- 
lowed ſuch ſums as they have paid him; for 
a man is not bound to be his own bailiff, 


1 And 


Where mortgagees or - truſtees manage the Bonithon 8 


* | 316. N 
made them for their care and pains; but if 3 At. $18. 


French vi 
Baron, 
4 Atk. 120. 


= . —— TEINS = 


T Eq. Ca. 

Abr. 322. 2. 

-& Ch. Ca. 3. 
3 Bacon's 
Abr. 65 8. 


"x Ch, Ca. 
258. | 

Toth. 133. 

1 Eq. Ca. 

Abr. 328. 


3 Baconꝰ's 


And though there be a private agreement 
between the mortgagee and the mortgagor, 
for an allowance for the mortgagee's trouble 
in receiving the rents and profits of the eſtate, 
yet the Court will not carry it into execution, 


1 Vern. . 


I Vern. 476. 7 


t 272 5 


for equity will not allow him any more than 
his principal and intereſt, 


If a mortgagee in poſſeſſion aſſign over his 
mortgage, without aſſent of the mortgagor, 


to an inſolvent perſon, the mortgagee will 
be bound to anſwer the profits, both before 
and after the aſſignment, though aſligned 
only for his own debt; for he is under a truſt 
to anſwer the profits of the pledge, and it is a 
breach of truſt to aſſign ſuch pledge to an 
' inſolvent perſon. But guere, if the mort. 
gagor conceal himſelf, ſo that he cannot be 


ſerved with a ſubpena to forecloſe, whether 


the mortgagee may not aſſign, and: not be 
anſwerable for the profits after aſſignment? 


A mortgagee will not be obliged to account 
according to the value of the lands, viz. he 
will not be bound by any proof that the land 


was worth ſo much, unleſs it can likewiſe be 


proved, that he actually made that ſum of 
it, or might have done, had he not been 
guilty of fraud or wilful default ; as, if he 


turned 0 out a ſufficient tenant, that held it at 
8 1 


— — ay. 


0 195: Þ 


ſ much rent, or refuſed to accept a ſufficient 
tenant, that would have given ſo much for 


it; for it is the laches of the mortgagor 

that he lets the lands lapſe into the hands of 

the mortgagee by the non-payment of the 

money; and when it doth, he is only a bailiff 

for what he doth actually receive, but is not 

bound to the trouble and Pains of making 
the moſt of what 1 is another's wp 4: 


| 
l liehe mortgagor als et that the | 
e eſtate was let at ſuch a price, whilſt in the Blacklock v. 

d hands of the mortgagee, that will be deemed sel. Ca, Ch. 53. 


the rate at which it was let the whole time, 


2 unleſs the mortgagee ſhew the contrary, 

an which it is in his power to do, as s being let 

t- * N ths 25 * 

er But, if emerge enter upon the eſtate, 

be and thereby keep other creditors out, he will 

? be charged with all the profits he hath, or 

might have received after his entry. Thus, ea wg | 

unt here a mortgagee had obtained judgment x Vern. 270. | 

be in ejectment, and entered on the mortgaged Haincourt, | 
Pre, Ch. 30, K 

and eſtates, and thereby prevented other credi- 3 Bacon's 1 

ebe tors that had ſubſequent ſecurities from en- Ae. 658. F 

\ of Ml frring, and yet permitted the mortgagor to 2 

deen take the profits; on bill by the other credi- 0 

f he vors to redeem him, the Court ordered, that 

it at iN the mortgagee ſhould be charged With all | 

ſo Vor. II. 0 the | 


- BY 
£ 4 * 9 FR — * * 
4 1 2 o l % - 7 * WF 4 \ - 
> __ OTIS 2 2 1 . 2 2 2 = — <A — _ 
* 5 . A - - ” 1 ws a 2 . = _ 3 4 
D Te "= : pt. ; r 8 22 E r x c r > - 4+. 7.2 M6 LEY 
AT Emo oe ME " = a * „ << * : = l - 2 5 
— * — - POS 0 
DC GEES, DE OOIT 2 - 2 WEE 2" An of 5 * P 
K 2 - — 4 a * 


* 4&2 as 
£ » by A 
8 SM, . 2 * 
' a N - * * 
r * 


* 


122 — 


2 an PA * * 
<a ode I — — — —ͤ̃ä — 


> 
— OY * 


- „ o an — l 

— — — ae _ . \ 
” = « D 4 4S =o 1 N N 
8 7 , Cf al 8 r eee 3 

ps, > Re DT OPER IF.» = \ ISS 
4 4 n WA > ONS 02 _ 
- 
- : * 
3 — 4. > E 1 


r 
* 5 * 
. 


TR 
bg es ce ob 
h — 

— 9 


8 
e. 


222 


8 
2 


" - 
DIPREM l Lea a> $2» by 
5% - it. A oe” — 2 y - 
5 r — . 9 — — wa 8 
* n _— 3 "- 
8 rr : n . 
- EzWPE \ E 3 2 + WE 
"es * * * — + K ud 
= = — —— os 


„c Cv foagite Ie + 
C 


n © Ras: N 
r 3 
: n 


9 


„ 


| Maddox v. 
Wren, 
2 Rep. Ch, 


209, 


after his entry. 


( 274 ) 
the profits he had, or might have received 


J But he will not be obliged 10 account for 


profits which he received, or might have 


received previous to the commencement and 


notice of ſuch ſubſequent incumbrances ; for 
until then his negligence doth no injury, 
Thus, where a mortgage was made of leaſe. 
hold eſtates, and the mortgagee having pol- 
ſeſſion by attornment of tenants, had er- 
| mitted the mortgagor to receive the rents, 
and the plaintiff, who-was the ſecond mort- 
gagee, was on his bill admitted to a redemp- 


tion, on payment of what-ſhould appear due 


on the firſt mortgage ; the queſtion was, 
whether the mortgagee, having had poſic!- 
ſion, ought not to be charged with the rent, 
which he might have received but had ne- 


glected? E. per curiam, he ought to be 


charged with the rent, by whomſoever i it has 
been received, after the ſecond mortgage 
made ; but what has been received before 
the ſecond mortgage, he ought not to be 
charged with. = © 


5 And, 1 * 3 permit the mort- 
gagor to make uſe of his incumbrance to 


keep out other creditors, he will be charged 


with the profits from the time that the) 


- would 


5 


( #75 ) 

would have had a remedy, had it not been 
for his interpoſition; for equity will not 
ſuffer -a man to make uſe of his ſecurities 
to protect a debtor from the juſt demands 
of his creditors. Thus, where one having C 


bankrupt, and the aſſignees of the ſtarute 7 


the lands comprized in the mortgage; the 
| mortgagee having refuſed to enter, and ſuf- 


to fence againſt the aſſignees with the mort- 


cjeAment delivered.” 


Nor ſhall a mortgagee, being in combi- 


8 v. 
nner, 


made a mortgage of his eſtate, became a beer 267. 


3 Bacon's 


Abr. 65 8. 


brought an ejectment for the recovery of 


fered the bankrüpt to take the profits, and 


gage, it was decreed, that he ſhould be | 
charged with the profits from the t time of the 


Duke 6 

3 2 
Sir 

Ges. 


» nation with the tenant in poſſeſſion, who re- 
" fuſes io pay his rent, ſuffer the tenant to make 
be uſe of his mortgage to cover himſelf from _ 
egal proceſs taken out by the mortgagor, to 
8¹ evict him out of 8 
ore 
ix Thus 9 0 65 who. was a mortgagee 
under B, had brought an, ejectment and re- 
covered judgment againſt an eſtate, of which 
vas in poſſeſſion, by virtue of a leaſe for 
= three years, but for which H paid no rent, 
O being inſolvent; and G being in combina- 


{ eighteen 


ould tion with H (who was accountable to B for 


x Vern, _ 


TING „„ 9 . - 
— * * — 12 Denn — 5 8 — n 838 1 2 W 2 9 * 
— N a , A 6 4 nn Nr ets} or of 4 
n RK. — R 1 * Oe eu TIT OC SAO TS of AM TR 1 1 * 
- 1 b PR . 


* ne. 


[ 
9 
£ 
H 
5 
So 
3 
wo 
R 
A 
5 


Anne, j in the 
| Dutchy, ITE 
1 Ed. Ca. 
| Ate; 5945 3. 


practice, that if a mortgagee aſſign over his 


bill of redemption, that he may account for 
what Profits he hath received 1 in his time. 


( 76 


1 n thouſand pounds) refuſed to take 


out execution, and B could not eject H by 
reaſon of G's judgment; it was moved, that 
G might be compelled to take out execu- 


tion, and receive the profits in diſcharge of 
his debt. But it was objected on his part, 
that no order had ever been made to compel 


a mortgagee to take out execution, whether 


he would or not; for it might involve him 


in a ſuit, and would make him, nolens volens, 
bailiff to the mortgagor ; whereas, a mort. 


gagee, who acted diſcreetly, would not enter 
before he had forecloſed the equity of te- 
demption. To which the counſel for the 
mortgagor replied, that they would not com- 
pel G to enter; but, in caſe he did not chuſe 
to receive the profits, they deſired the rent 
might be brought into Court, which the 
Court held to be reaſonable ; and it was order- 
ed, that unleſs & took out execution before the 
end of the term, he ſhould be anſwerable 
ſor the profits, as in caſe of wilful default, 


It was held by the Court to be the daily 


mortgage, yet he muſt be made a party in 


Where there are mortgages, an 


account Rated between the firſt mortgage 
and 


FIN 


3 177 
and the mortgagor will bind the reſt, if there | 
be no fraud or colluſion. Thus, where the Needler v. 


eeble, 


mortgagee ſued the mortgagor to pay, or be 1 Ch. Ca. 299. 


forecloſed of redemption, an account was id nd 


directed and ſettled before a Maſter; and om p. Eh, 

| then a ſubſequent mortgagee, whoſe mort- 47, 8 

1 Eq. Ca. 
gage was made before the former bill was aun. 12. 7. 

exhibited, ſued the firſt mortgagee and mort- 

gagor to have a new account, ſuppoſing the 

former account to be falſe, and made by con- 

ſent and fraud, but did not inſiſt on any par- 

b ticulars, as in ſuch caſe he ought to have 

. done. The Lord Chancellor declared, that 

the account ſhould bind the ſecond mort- 

gagee, without farther examination, if the 

fraud and colluſion were anſwered; for the 

firſt mortgagee did all that he could, and was 

not bound to ſeek after the ſecond mort- 

gagee ; for then it would be in the power of 

the mortgagor to make the aſſurance uncer- 

tain and endleſs to the mortgagee. It ſhould | 

foley: to nya the fraud and colluſion. 


How the account berween the mortgagee 1 Ch, Ca. 68, 
and aſſignee. will not conclude the mort- 
gagor ; but 1 it will be referred to the Maſter 
to ſee what was really due, on the making 


the aſſignment, and what 3 Was aftually 
paid thereon, | * 5 
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. account on a bill to en or fore. 


ht taken in a cauſe, in which tenant for life 


of the equity of redemption is party, and 
when no other perſon is entitled, will be 
binding on any contingent remainder man, 
vhen his title afterwards veſts ; nor ſhall he 


open it, unleſs fraud or errors are ſhewn 


therein; for thereby accounts upon mort. 


Knight v. 


Bamfield, et a. 


1 Vern. 179. 


gages, to which all who can claim the 


equity of redemption are parties, would 


often be infinite. But if a reaſonable ob- 


jection be made againſt ſuch account, the 
Court will fo far open it. But the Cour 
will only give leave to ſurcharge and falſify 
the account; which often happens upon 
| ſettlements, where there is tenant for life 
with limitations in remainder, upom a bill 


for an account, when none but tenant for 


life is in being, a child afterwards coming in 


eile, ſhall, if no fraud, only have Wer to 
ſurcharge and falſify. 


A dere a man made a mortgage, and 


after a forfeiture for non-payment of the 


mortgage money, married and conveyed the 


equity of redemption to truſtees, to the uſe of 


himſelf for life, remainder to his wife for her 
Jointure; and afterwards became a bankrupt; 
and the commiſſioners aſſigned the equity of 
redemption 1 in truſt for the editors, and the 


aſſignees 


— 8 — OA 


— 


0 279 ) 


4 alignees ſtated an account with the mort- 
| oagee : The jointreſs brought her bill to be 
relieved againſt this account, alledging, that 


it was not fairly ſtated, but that the aſſignees 


allowed more money than was really due on 
the mortgage; the defendant pleaded this 
ſtated account. Et per Lord Keeper, the 
aſſignees ſtand in the place of the huiband, 
and the account by them ſtated ought to be 
as concluſive, as if it had been ſtated with 
the huſband ; and the hill is not right in 
charging a general fraud in the ſtating of 


aſſigned particular errors in the account, 


ſiſted by the defendant, that he came in as an 
aſſignee at the third hand, and therefore that 


E then; the Lord Keeper ſaid, that as there 
e bad been no ſtint put to the time at which 
of a mortgage was to be redeemed, the defend- 


ant ſhould account; but, in regard he came 
in at an old hand, it ſhould not be taken, but 


| 20t for the ſurpluſage. 


by combination with the mortgagee had 


this account, but the plaintiff ought to have 


An aſſignee, after ſeveral aſſignments, will 
not be obliged to account for profits before 
his own time. 'Thus, where on a bill to re- Pearſon v. 


illey, 


deem a mortgage made in 16, 32, it was in- 1 Ch. Ca, 


it would be hard to put him to an account 


1 4 3 380 


102. 


lo far only as went in diſcount of his moneys | 


Clo 
Symon C7 
2 Ch. Rep. 


392 


1 
S0 where lands were extended in 1625, 
and held in extent, and then a bill was exhi. 


bited to redeem, and the lands not being 


redeemeqd, that bill was diſmiſſed in 1641 ; af. 


terwards, he who had the extent, by virtue of 
the diſmiſſion, ſold the premiſes to the de. 


fendant, and the plaintiff having ſince bought 


Ramſden v. 
Langley, 
0 Vern. 336. 


the equity of redemption, came to redeem; 
the Court, notwithſtanding the diſmiſſion 
and length of time, ordered an account from 
the purchaſe, not from any time before, but 


til then the profits to go againſt the intereſt, 


Where a mortgagor, having been defeat- 


| ed, after a ſpecial verdict and great agitz- 
tion at law, in his endeavour to overthrow 
the mortgage by a ſuppoſed entail, exhibit- 
| ed a bill to redeem; the mortgagee having 
| ſworn, that he paid 120/. in defending his 


mortgage at law, although he had but 600%. 
coſts allowed him there; the Court deter- 
mined that he ſhould not be held down to the 


taxation at law, but ſhould, upon the account, 


be allowed all that he had laid out or ex- 


pended ; and the mortgagee, fearing his mort- 


gage would have been defeated ar law, hav- 


ing got adminiſtration, as principal creditor, 


in the Spiritual Court he was allowed th 


; coſts expended there e allo, 


Al 


— 2 B33) = © A ©  ©sm A -- _ 


— 


2 


It 


„ ; 4 
An account: taken by a Maſter en a 8 
© 
decree in a bill of revivor, brought by an in- 4 Brown's 
fant heir, will bind the heir, unleſs he can r 


Sc. ſupra. 
ſurcharge or . 


Where the vearly rents and profits of an Gould «. 

Tancred, 

eſtate in mortgage greatly exceed the intereſt 2 atk. 3347 

of the money lent, reſts are annually made 

on making up the account, and the ſurplus 

applied to ſink the principal. But as this is 

often attended with great hardſhips to mort- 

gagees (eſpecially when the ſum is large, and 

me mortgagee forced to enter upon the eſtate, 

and then can only ſatisfy his debt by parcels, 

and is a bailiff to the mortgagor, without 


' Wh falary, ſubject to an account) the Maſter is 
t. not obliged, on every ſmall exceſs of intereſt, 
ag to apply it to fink the principal; nor has the 
his 


Court ever laid it down as an invariable rule, 
that the Maſter muſt always, in taking ſuch 


account, make annual reſts. 
the 15 


Int 
1 WT is the conſtant practice of the Court of Balſtrode v. 


Ch d & Bradley, 
ancery, in decrees againſt a mortgagee , Atk. 566. 


ort- 
upon a bill for redemption, or againſt an 


ai executor to account, to direct it with future 
the words, to wit, to account for what they have 
Was received, or might have, if it had n ot b een 
An 3 


. 
for their own default; and yet if the perfon, 
decreed to account, receive any thing ſub. 
| ſequent to the decree, it is enquirable before 

the Maſter, and the defendants in ſuch caſe 
muſt bring ſuch ſums ſo received to ac- 
count. WY Sy 


CAP. 


\P, 


( 283 ) 


CAP, vil. 


Ot Forecloſure, 


RRE fame principle of ſubſtantial juice, 


quences that in law followed ſuch neglect, 
rendered neceſſary the eſtabliſhment of rules, 
by complying with which the mortgagee 


might compel the mortgagor to perform the 


contract on his part; namely, the repayment 


of the money borrowed, with intereſt. This 


may be done, either by procuring a decree 


or ſale of the eſtate, if reverſionary, or, if 
n poſſeſſion, by calling upon the mortgagor 
in Court to redeem his eſtate preſently, or, in 


þctault of ſo doing, to be for ever forecloſed, 


which induced Courts of equity to 
eben on behalf of a mortgagor, who had 
forfeited his eſtate (by not performing the 
condition annexed to the conveyance there- 
of) and to relieve him from the conſe- 


£ - 8 r 26 5 I - n > OI EE _ — 6s 4 3 8 ö * mt 


that 
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104 
that is, barred and utterly excluded his equity 
of redemption without recalls unleſs Upon 


ſpecial circumſtances, 


Lockwood v. 
Ewer, | 
S Atk, 303. 


But, where the mortgage is of money in 
the ſtocks, or the like, no- decree of fore- 
cloſure is neceſſary; therefore, where a bill 


was brought in 1729 by the plaintiff, to re. 


deem the ſum of 2500 J. Eaſt India ftock, 
transferred to the defendant in 1708, for the 
ſecuring the ſum of 2000/7, and intereſt; 


the defendant having executed a defeazance, 


whereby he obliged himſelf to transfer the 


ſtock on payment of the 2000 7. and intereſt, 


on 1 2d of July following the mortgage of 
The Lord Chancellor ſaid, this was a 


1 very plain caſe for the defendant. In a mort. 
gage of land, a bill of forecloſure ought to be 
brought, but on a mertgage of ſtock, it was 


not neceſſary, and therefore a ſtrong reaſon 


for the mortgagor's departing from the right, 


wa. 


caſe, that the period of time had elapſed be 


And the ſtock having increaſed in value 


| which i is a mere accident, will be no induce- 
ment to a Court of Equity to decree a tes 
| demption. 


But, | i is obſervable on the laſt-mentioned 


| tween the mortgage and che bill to redeem 
alte 


N 285 ) 
„ter Which it will be ſhewn hereafter, 
a Court of equity refuſes its aid to a mortga- 


gor, en under ſpecial circumſtances. 


n If there be ſeveral mortgagees of an entire 1 
thing mortgaged, they muſt all be TY 
ill tes to the bill of forecloſure. This was 
e- held to be neceſſary in the caſe of Lowe v. 
k, Morgan, where a ſhare of Covent-Garden 
he Wl Theatre having been mortgaged, the mort- 
t; gagee aſſigned the mortgage to a truſtee, in 
ce, truſt for three perfons, who contributed 
the equal Proportions of the money. One of 
the three filed a bill to forecloſe the equity 
of redemption, The cauſe was opened as a 
common bill of forecloſure, and the ordinary 
decree pronounced; but the Regiſter finding 
ſome difficulty in drawing up the decree, : 4.3 

plied to the Lord Chancellor, who faid i 
was a new caſe in reſpect of their being foint- 155 


ght. tenants, and that it would be impoſlible for 

one to forecloſe, without making the other 
ſalue two parties. The cauſe cherefore ſtood over | 
luce. for that purpoſe. 


80, if there by ſeveral derivative mort- 
pagees, they muſt all be made parties to a 
bill to forecloſe, in order that there may not 
be a multiplicity of ſuits, | 


tioned 
ed be 
deem; 3 
alte 3 VI! og” 


Brown s Rep, 


ſobart . 

bbot, 4 P. 
Will. 643. 
Mich: 173 7. 


286 ) 
| In a bill to forecloſe, the caſe Was 4 
made a mortgage for a term of five hundred 
years, for ſecuring three hundred and fifty 


pounds and intereſt to B, who, ſo long be- 


fore as 1705, aſſigned the term to C, redeem. 


able by himſelf, on the payment of 300 
B died, C brought a bill againſt 4 to redeem, 


or be forecloſed; and though but a derivative: 
mortgagee, yet he did not make the repre. 


ſentatives of B, the original mortgagee, par- 
ties. Et per curiam, here is plainly a want 


of proper parties; B had a right to redeem 


'C; and to prevent another account, as to 
what is due upon the original, his repreſen- 


tatives ought to be before the Court. 


Bonham v. 


Newcomb, 


2 Vent. 365. 
I Vern. 232. 
8c. ſupra. 


* * 
a * « 


Courts of equity. will never decree a fore- 
cloſure, until the period limited for payment 


of the money be paſſed, and the eſtate, in 
conſequence thereof, forfeited to the mort- 
gagee; for it cannot ſhorten the time given 
by expreſs covenant and agreement between 
the parties, as that would be to alter the na- 
ture of the contract, to the r 15 the 
z party affected d thereby: ww” 


On a bill for foreel6fure. the title of the 


| mortgagee cannot be inveſtigated; but he 


will be lef: to purſue legal means to eſta 
+bliſh it; 


A nd, 


(27 ) 

And, therefore, where a mortgagee ſued 
to have his money, or that the defendant 
' ſhould be barred of his equity of redemp- 
tion; it happened that, by ſubſequent or- 
ders, poſſeſſion was directed to be given to 
the mortgagee, and cantempt proſecuted for 
not delivering it accordingly; upon which, 


have debated, but he was not admitted; it 
being inſiſted, that the courſe of the Court, 


go no farther than, to tak 


to, and diſcharged the ep, 


CY mortgagee. may bring an ejectment, at 


law, at the ſame time that he hath a bill of 


prevented from purſuing all his remedies 
| for the recovery of his On 


Den 


ſta- N 5 oy - 


forecloſure depending; for he will not be 


But foebial circumſtances may ariſe, 
which will take the caſe out of the common 
rule, and induce the Court to grant an in- 
junftion, to tay proceedings upon the eject- : 


Anonymous, 
2 Ch. Ca. 244. 


the heir of the mortgagor ſet forth a title in 
his examination, that the mortgagee would 


upon ſuch a bill, was, and the Court could 
& away the equity 8 
of redemption, and leave the mortgagee to 
ſuch title as he had, at law, but could not 
amend it; which the Lord Chancellor agreed 


. 
Booth, . 


Thu, 


Ibid. 


( 268 1 


Thus, where a bill was brought by the 
plaintiff againſt the defendant, for 'an ac- 


count of the rents and profits of an eſtate, 
during the time that he was guardian to the 


plaintiff's brother, and for an injunction 


to ſtay proceedings upon an ejectment for 
the poſſeſſion thereof, it being mortgaged 
to him; the Court, becauſe he was proceed- 
ing to forecloſe the equity of redemption, it 
being entangled with an account of the per- 


ſonal eſtate, agreed to grant an injunction 


| Saunders v. 
2 Vern. 271. 


ONS . __ 


provided the Was conſented to give fe 
3 ay to redeem. * 


7 1 i mortgagee be, of right, en- 


© titled to a decree for forecloſure, after the 
eſtate becomes forfeited; if he act fairly, yet, 


if there be any injuſtice i in the caſe, the Court 


may refuſe ſuch decree. Thus, where a 
mortgagee; having notice of a voluntary 
_ ſettlement, procured the truſtees of the eſtatc 
to convey to him to protect his incum- 
brance; the Court, on a bill filed by him to 
forecloſe the children claiming under the 
ſettlement, refuſed to do fo; ſaying, that if 
he might be ſuffered to protect himſelf by 


E getting in the legal eſtate, they would not 


carry it on by a deere in r to fore- 
cloſe, 


= 


A mort- 


0 2 


A mort gagee of a copyhold eſtate, who is Sutton v. 
not in poſſeſſion, may exhibit his bill againſt 2 — 
a mortgagor, before admittance, for a de- 
cree of forecloſure; and, after he has obtain- 
ed ſuch a decree, may bring his ejectment 
| 15 the poſſeſſion of _ mortgaged premiſes. | 
Where a mortgagee 18 * party to a | Chtmley v. 
bin, praying relief is the ſame thing as pray- Dagger of | 
ing to redeem, for redemption is the pro- * _ | 
„per relief; and if, upon a reference to a | i 
Maſter to ſee what is due fog principal, inte- 
reſt, and coſts, the *Plaifaff does not re- 
deem the mortgagee, the Court will, on his 
application, diſmiſs the bill, as againſt 
him, which is equivalent to decreeing a 
forecloſure, 


A 3.0 
. | 4 


11 the heir of che ; + THOR exhibit a | Freak v. 
bill to have the mortgagor pay the money, 255 Ga, 4. 55 
or, to be decreed to make farther aſſurance, 
and be forecloſed of redemption; it is a 
good cauſe of demurrer, that the executor 
of the mortgagee, who may have title ro the 


mage mne, is no pertp. « 


1 lace it has been Wen has Mecker 9. 
anton, 


in all mortgages, the money belongs to the 2 Ch, Ca. 29. 
executor or adminiſtrator, and not to the 
 Witir; if it comes out, upon the hearing, 

nort- Vor. II. pe Rs = 


| Dango v. 
3 Will. 333. 


that the executor or adminiſtiator are not 
parties, the plaintiff in the cauſe * 
Fe proceed; 25007 "4.102098: 


The executor of the mortgagor need not 
be party; for where, on a bill brought by 
| a mortgagee againſt the mortgagor to fore. | 

_ cloſe, it was objected, that he ought to have 

been a party, as it did not appear, but that 

he might have paid the debt; it was held 
by the Maſter of the Rolls and the Regiſter, 
that there was no neceſſity to make him 
party; becauſe, the bill being only to fore- 
cloſe the equity, the plaintiff need on) 
make him a party that had the equity, 912, 
the heir; and the courſe was ſo; - neither 
was the mortgagee any ways bound io in- 


termeddle with the perſonal eſtate, or to run 


_ Clarkfon v. 
Bowyer et al. 
Jeg. 66. 


into an account thereof; and, if the bei 
would have the benefit of any payment made 
by the mortgagor or His EXECUtOT, he mul 
Prove it. e 


Pot a forediolers; obtained on a bill ex- 
hibited by the heir at law, will be binding 
although the executor or adminiſtrator be | 
not a party; for if the executor or admini-| 
ſtrator of the mortgagee ſhould afterwards 
come againſt the heir of the mortgagee, !0 
have the benefit of the mortgage, the hei 


common form, with an averment of non- 


6 40 9 


in eaſe the: and be worth, more than the 
money; may pay him the money, and take 


the benefit of forecloſure to himſelf, 


Where the heir of the mortgagee had Globe 122 . 


forecloſed the mortgagor, the executor of life, cited in 
the mortgagee being no party; upon a bill, —— 
by the executor, againſt the heir of the 


mortgagee and againſt the mortgagor, the 


lands was decreed to the executor. 


Butt it is apbtkryuble * in the laſt . 
the heir made no offer to pay the mortgage - 
money to the executor, which is the baſis 5E 
the reſolution in n the former caſe, 4 


A dien of a e fin tee i in the Senhouſe G 


Earl, RE 
2 Vez. 45 NY 
payment of the money, &c. hut no. final order 


for | forecloſure, on appeal from Lord King, 

was held not to be good; for, although 

ſuch plea and length of time might be a 

good defence, yet, as a plea, it could not 

| ſtand oj want of a final order, EY 

Ona deexce 8 to forecloſe at a ali cer- 8 
tain, the computation of time muſt be ac- pF wm 
cording to calendar months, and not accord by Abr. 605. 


"” iz 
; ing to lunar ones. : 


U 2 4 A decree 


K 


L 1 50 


A decree to forecloſe tenant in tail of al 


equity of redemption, will bind his iſſue, and 
alſo thoſe in remainder, who are no parties 


to the mortgage; becauſe, the equity of re- 


demption is a right ſet up only in a Court of 


Chaumond | 


Roſcarrick V. 


Baſton, 


7 Ch. Ca. 217. 


Equity, and may be there extinguiſned. 


Thus where, in May 1613, R, on his mar- 


riage with D his wife, ſettled lands on him- 
* ſelf for life, remainder to O for life, remain- 


der to the heirs male of his own body, and 
then died, having iſſue C, his firſt, and H, 


his ſecond ſon. D, his widow, married with 


G, and they entered on the lands in queſtion 
as D's jointure. C the ſon, in November 


1638, for 8007. conveyed theſe lands by 


| deed, fine, and recovery to G, and his wife, 
do the uſe of D for life, remainder to the uſe 
of Cand his heirs, till he failed to pay 
| ſeveral ſums, amounting to 800 J. at ſeveral 
days, and, after default of payment of any 
of theſe ſums, to G and his heirs. Afcer- 
wards, in 16 39, C, on his own marriage, 


ſettled theſe lands on himſelf for life, remain- 


der to M his wife for life, remainder to his 
firſt and other ſons in tail, remainder to H 
in tail. In 1650, G, with the conſent of C, 


16 56, B obtained a decree to forecloſe 


alſigned his eſtate, which was for the ſecurity 
of the 800 J. and was forfeited, to B. In 


unleſs 


: 


(253 )/ ny 
ales C paid him what was due; C died 
E without iſſue male; D lived till 1668; 
| then N exhibited his bill to redeem, alledg- 
ng that he, being no party to the decree, 
f and C but tenant for * it could not bind 

him. 


But the Court were of opinion, that H 
ought not to be admitted to redeem ; and 
Lord Chief Juſtice Hals ſaid, he was 10 opi- 
nion, that there was no has for ſuch 
a decree ; that it had gone far enough, and 
that he would go no farther than precedents 
in the matter af equity of redemption, which 
kad too much favor already; there ſhauld 
be no decree for I in reſpect ofthe antiquity, 
for if he would redeem, he muſt come in 
time. It was but juſt to forecloſe for not 


tenant in tail, ſhould bind his iſſue in an --- 
equity of redemption. The eſtate moved 

from C to B, and not from H, and C was 
the viſible poſſeſſor and owner, It was a 
great ſore, that mortgagees were but bailiffs; 
and the limitation to H was but voluntary, Y 


againſt a purchaſer, tor ſo a mortgagee 
was ; here the purchaſe was made abſolute f 
py che decree, and if there were divers re- 
U 3 6 Os mainder- 


coming in time; and a decree to forecloſe 


ſo his pretence was not to be ſupported 


Reynoldſon v. 
Perkins, | 
Amb, Rep. 
564. Te 
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421 21 


mainder. ien of the equity, there would be 


no occaſion to make 8 all ann 55 


8 Ad a releaſe of the equity of ape 
by tenant in tail, after a decree for an ac- 
count and forecloſure, is tantamount to an 
abſolute forecloſure by order. 


Thus, where E being ſeiſed in foe, mort 
gaged for years, and afterwards, in 17 34, 


made his will, and deviſed his eſtate to his 


ſon and his heirs, ſubje& to an annuity to 
his wife for life, and to the incumbrances 


upon the eſtate; and in caſe his ſon ſhould 


die without iſſue, to be divided amongſt his 
three daughters, or ſuch of them as ſhould 
be living at the death of his ſon; and if his 
ſon and daughter ſnould all die without iſſue, 
then to his wife for life, remainder to his 
| own right heirs, A bill was brought by P, 
as aſſignee of the original mortgagee, againſt 
the widow of the mortgagor, and her ſon, 
who was then an infant, to forecloſe the 


equity of redemption ; but the daughters 
were not made parties, In 1746, the cauſe was 


heard, and a decree made for an account 
and forecloſure, unleſs redeemed by the 


mother or ſon. The account was taken be- 


fore the Matter, and the time for redemption 
being ſeveral tines enlarged, and at laſt 


3 elapſed, 
5 


LY 


elapſed, the ſon, having attained 21, releaſed 
the equity. of redemption; ſo that the fore- 


cloſure was not made abſolute againſt him, 


but was made abſolute againſt the wife. The 


ſon afterwards died without iſſue, and R 


having bought the daughters“ intereſt for a 
trifle, in 1765, filed a bill to redeem. But 
the Lord Chancellor was clear of opinion, that 
P was not entitled to redemption. That the 


firſt tenant in tail being a party to the fore- 
cloſure was ſufficient, That he ſuſtained the 


intereſt of every, body, and thoſe in remain- 
der were conſidered as cyphers, That it 


would be very inconvenient if the remainder- 
men were neceſſarily to be parties. There 
might never be an abſolute forecloſure. The 


en would be endleſs, and the foreclo- ; 
ſure would be open to every contingent re- 


mainder- man. That nobody would lend 


money upon ſuch terms. That the releaſe 
in this caſe, was equal to an abſolute fore- - 


cloſure by order. That the accounts were 
taken, and the time for redemption elapſed, 


and that this caſe was not ſo ſtrong, as that 
of Roſearrick and Barton, 515 


| 1 Ch, Ca, 21 8 


| But it was AS * 5 preceding caſe, 


that the length of time elapſed after the re- 
ceipt, and forecloſure was an additional cir- 
cumſtance againſt the relief ef prayed, and chat 2 


2 Atk. 101. 


the plaintiff appeared to have purchaſed the 


daughters intereſt for a trifle, and was trying 


'< 


an Experingonig,. 


oi 


But, although where there is a clear te- 


nancy in tail, there is no occaſion for the 
remainder-man's being a party to a bill of 
forecloſure, yet if there be an expreſs eſtate 
for life, the remainder-man ought to be a 


* 1 : 


Draper et af 1 
| v. Jennings 

| bs al. 
PE Ys 518, 


Gree, 


1 3 Rep. 8. 


| Nelſon” 8 Rep. 


11 FPS! be many incumbrancers, ſome of 
aha are not made parties to a bill to fore- 


_ cloſe, the plaintiff, in the bill, may not- 
withſtanding forecloſe ſuch defendants as he 
has dresden before hs Court, 


But thoſe not parties to che ſuit, will not 


4 bound by ſuch decree. Thus, where R 


mortgaged his eſtate to & for gg years, 


to P for 40 years, then to T the plain- 


tiff's huſband for 15007. and afterwards to 


3B; B bought in the two firſt mortgages; 


then the plaintiff, adminiſtrator, durante mi- 


nore ætate, exhibited a bill againſt R and B, 
ſetting forth a title to diſcover the defend- 


ant's title and redeem; to which the de- 


| fendant anſwered, but no farther proceed- 


15 ings were had by the plaintiff. B had no- 


tice of the Faire 's title; then B notwith- 
ſtanding 


[ ARITAN NICVM 
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ſtanding exhibited 7 a bill againſt R hd ; 
to redeem” or be precluded, and obtained 
4 decree; during all this time R was in 
poſſeſſion. After precluſion of the defend- 
ants to the laſt bill, C bought B's intereſt ; 
and then the plaintiff, the widow of T, 
| brought a bill to redeem, to which C pleaded 
his purchaſe and the equity of redemption 
barred. Upon this ſtate of the caſe, the 
queſtion was, whether B ſhould have made 
the now plaintiff party to his bill to fore- 
cloſe, and whether ſhe ought not to be let in 
to redeem? The Lord Keeper declared, 
that the caſe was to be judged by comparing 
them on both ſides, and ſo chuſing the leaſt 


Y chicvous to the mortgagee, to make all 
perſons that had intereſt parties ; for by that 5 
every mortgagee, in caſe of ſeveral mort- 
pages, would be continually Aa bailiff, and 
bis work never at an end; but that, on the 
to Mother hand, though all were not parties, yet 
'S; Wiſe who were omittel would be helped at 
ni- Whſt, as they would be entitled to their prin- 
B, Weipal, intereſt, and coſts; for they might 
1d- come in as to the firſt, ſecond, third, or 
de- MWurth mortgages ; whereas, if the plaintiff ; 
ed- mould 107 be relieved, it would be irre- 
no- parable loſs and ruin; and trouble and pains 


inconvenient ; that it was extremely miſ> 


ich- being leſs prejudicial than ruin and total ioſs, 3 


ling Ibis Lorch over. -ruled the Plea. 


77 


— 


How v. If there be tenant for life, reverſion in fee, 
Vigo = and he in reverſion. mortgages his eſtate in 
* et _ fee,” and the mortgagee deviſe it, the deviſe 

RL Fe may bring his bill to forecloſe againſt the 
mortgagor, and need not make the heir of the 
deviſor a party; becauſe he hath no intereſt 
In the land, it being all deviſed away from 

him ; and therefore the deviſce need only 
forecloſe the Merger; 


| N „ . there is a clear tenancy in tail, 
2 Atk, 1or. there is no occaſion for the remainder-man 
being a party to a bill of forecloſure; but if 

there be an expreſs eſtate for life, the re- 


' Giles wv. Free- | l 
. 80 e e to 0 Court the n mort- 


Vent. 352. gage, an infant will be forecloſed, | 


| Per Ld. Chan. But the intereſt of ON is fo far regard. 
2 Vern. 342. 


Booth w. Rich, ed and taken care of, in the Court of Chan- 
1 Vern. 2 
Gundry „ cery, that no decree to forecloſe can be made 
Baynard, | 
> Vert ;. againſt them, without given them a day to 


Taylor v. fſhew cauſe againſt it when they come of age 
| 2 2 Ver. | 


Cook v. Parſons. Pre. Ch. 0 : 


Hemet "Th, upon a \ bill bigs” to oblige an 


_ 2 Vern. 392. infant to redeem a mortgage; upon the 
Leving v. La- 


dy Caverly, hearing, it was decreed to an account, and 
Pre. Ch. 229. the infant to pay what ſhould be reported 


due, OT aue, Sc. 
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The words of ſuch decree are thus: And. 3 Bac - 
this decree is to be binding to the ſaid „ eb 
the infant, unleſs he ſhall, within ſix months 
after he ſhall attain the age of twenty-one 
years (being ſerved with proceſs for that 
purpoſe) ſhow unto the Court good cauſe 
to the at 2 


If he ſhow no andy the decree is made Thid- 
abſolute upon him; but when he comes of Bennet . 
age, and ſhews cauſe within the ſix moaths, 725 K. 
he may, upon motion, put in a new anſwer, 
and make a new defence; for it would be eee 
to no purpoſe to give him a day to ſhow Jeffs, 
cauſe, if the infant notwithſtanding was con- 1 nx" Gay 


cluded by what his guardian had done, who rem EX, of 


532. 


Lord Howard 
may have made an improper defence, - _ v. Sir John 


Napier, 
- 2b6:o0wn . | 
Ca. 301. 8c. 
bd Will, 401. 


may enn. che nature of his caſe. 


This Wend is, by way el e to bs. 
ſerved on the defendant on his coming of 
age, and is a judicial writ, and muſt be re- 
turned in term time. If the infant ſhows no 
cauſe, the decree is made abſoJute. 

But when he comes of age, he will not be 22 7. 
permitted to go into the account, nor will 3 Will. Rep. 
he be ſo. much as entitled to redeem the 
mortgage, by paying what is reported due; 
put will be only entitled to ſpow au error in the 

decree, 


galc v. Free- 
land 4E. al. 
4 Vent. 351. 


Supra, 485. 


5 Rich, I Vern. 
295. supra, 


5. 5 


Cook v. 1 


fons, 2 Vern. 


429. Pre. Ch. 
184, 5. | 


Fountain v. 


ought. to have an opportunity of doing. 


Cook v. Par- 
ſions, 2 Vern, 
4129, fupra. 
Vid. „Mod. 

. 


of the infant had executed a power, out of 
which his right to mortgage aroſe, and ſo 
no money could be expected upon aſſign- 


the infants to be forecloſed, until they cams 


infant, is to apply for a decree, that the 


then, if he be decreed to join in the convey- 

ance, he muſt have a day after he comes of 
Caine, 3 Will 
* 


( 


4. or dhe it was unjuſt; this was 945. 
mitted as law, by the council on both ſides, 
in the caſe of Lyne v. Willis, 13 May, 
1730. <a 


And where the mortgage depended upon 
a diſputable title, viz. whether the anceſtor 


ment of it pver ; the court would not decree 


of age. 
It is ſaid, the proper way, in caſe of an 


lands may be ſold to pay the debts, and thai 
will bind him; for, in that caſe, no for- 
feiture will incur to him, as the ſurplus 
will be his, after the debts paid. But even 


age; for there is no other way than this, for 
the infant to ſet forth his title, which he 


Tis, if the mortgagee or his alienee be f. 
tisfied, and does require that the infant 
ſhould be a party to the ſale; in ſuch cat, 
the legal title being in the mortgagee, an! 


4 . the 


0 30¹ 


the ihfant having a mere equity; the decree 
for ſale, the infant being no party, may be 
made without a day to ſhow cauſe, but then 
the caſe will be open to inveſtigation, when 
the infant attains his age. 


But, a Court of Equity, where an infant abk. 

is plaintiff, follows the rule of law, where it | 
is held that he is as much bound by a judg- 
ment in his own action, as if of full age; 
and, accordingly, in a ſuit in equity, where 
an infant is plaintiff, he is as much bound, 
and as little privileged, as one of full age. 
And this rule is general, unleſs groſs laches, 
or fraud and colluſion, appear in the prochein 
amy, then the infant might open a decree by 
a new bill. 
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"Lord 8 in he caſe of Gregory 3 ; Atk. 4. : 
and Moles worth, wherein he aſſented to the 
rule laſt-mentioned, obſerved that he knew 
but of one caſe that was an exception ; z that 
of Lady Effingham and Sir Jahn Napper, 1 F. Will. 402. wh 
where, upon an appeal from Lord Macles- d 85 Park 1 9 18 
feld's decree, with regard to real eſtate, the „„ 
Houſe of Lords gave Sir John- Napper leave 
to ſhow cauſe, when he came of ages n 

his own decree. | 
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"Buri t is obſervable that the cauſe alluded 
to was inſtituted on the ground of undue influ. 


ence, which is a ſpecies of fraud. ſh 

However, ſince ſuch deciſion has been re 

made againſt the rule on appeal to this high WM of 

juriſdiction, it may be at leaſt queſtionable WI in! 

whether a Court of Equity would not be in. g. 

duced on ſlight grounds, to admit an infant toi 

to ſhow cauſe againſt a decree in his own WW pr 

ſuit reſpecting his real eſtate ; although the to 

might decide otherwiſe, as to ſuits, with re. vi 

gard to his perſonal eſtate, or reſpecting hi is 

maintenance, education, or the like, from the ha 

miſchiefs that would be incident to ſufferigg ae 

; him, by a new bill, to diſpute n the 

I in thoſe reſpects. N rig 

N == e eee the 

| . it is faid, that if a woman, before be bo 

6 eiten, marriage, or the anceſtors of a woman int 

4 | 3 Will, Rep. " q 

. 8 mortgage lands, and the equity of redemp- 1 

8H mn, tion thereof veſt in her, being a feme cov evi 

i upon a bill brought by a mortgagee to fore «0% 

9 cloſe, ſhe is liable to be abſolutely forecloſed reſ 

. though the procedure be during the cover in 

= ture; and it is certain, that ſhe ſhall havent for 

lay given to ber, or her heirs, to redeem ally | of 

4 the coverture ſhall be determined. rig 
i 
3 
q 
5 * 
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This diſtinction a the caſe of a 


iow covert and of an infant, as to a day to 


ſhow cauſe, reſults, I apprehend, from the 
different cauſes which give riſe to their 
reſpective diſabilities, and from the duration 
of thoſe diſabilities. The diſability of 
infants is the conſequence of a privilege 


given them by law, for their protection, 


founded on the natural inability which is 
preſumed to attend perſons of tender years, 
to act for themſelves, and which determines 
with their minority. That of femes covert 
is an abſolute incapacity, ariſing from their 
having loſt, by coverture, all powers of 


acting for themſelves; the law conſidering 
them as having voluntarily. delegated their 
rights to their huſbands, or rather, that 


their rights are merged in thoſe of their 


huſpands. 


during a certain definite period, unleſs it be 


evidently for his own good; but from a feme 


covert, the law takes the right of acting 
reſpecting her civil concerns; and having 
inveſted the huſband with the right of acting 


| for her, leaves her liable to the conſequences 
ol his negleR, if there be no fraud, The 
right, therefore, to ſhow cauſe. aga ainſt a 
lecree of forecloſure, made during Aer, 


after 


The N therefore, conſiders an 
infant as capable of doing 10 binding act 


Vide Hob, 95. 
1 Vez. 305: 
10 Co. Rep. 
43. as 

3 Atk. 712. 

I Inſt. 246. 
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after the infant attains his full age, 18, in 0 
equity, analogous to the privilege he hath ; 


at common law, on an action brought in t 
relation to his inheritance, the deciſion upon ſt 

which would be a perpetual bar to him, to kc 
pray the parol to demur; for as, in ſuch b 
caſe, at law, he was not permitted to go on, Ml h: 

but for the tenderneſs of his years (in reſpe& ot 
whereof the law inferred want of underſtand. th 


ing in him) and for his benefit, that he w! 
might not be prejudiced in his eſtate, the en 
court gave an interlocutory judgment, that hu 
the ſuit ſhould remain over, until he attained his 
| his full age; ſo, in equity, though in reſpect WF in 


_— . W contract, and the right of the WI vi 

mortgagee to his money, and to enable him her 

to procure it, a decree to forecloſe is no: Nef 

ſtayed, yet the rights of the parties remain ﬀ 9! 

1 juſt as they were, until he attains his age; 85 
n N when, 7 any reaſon exiſted at the time of vel! 
; i forecloſure, which, if urged to the Court, the 
4 would have been a ground for refuſing it, he WI © 
5 may take advantage of that, and have it WI ® 
: 1 opened ; but the parolle never demurred on df r 
| 2 . account of coverture, | for there was no an 
| 5 natural incapacity to act in the wife, but a ¶ "ec 
RH  _ diſability ; ſhe having delegated her 
a : power to another by e own act, and, B 
Þ ; 1 made herſelf liable to the conſe- Move 
. 8 ſequences; the x 
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repugnant to every principle of equity, that 
the mortgagee, who lent his money under a 
ſtipulation to be repaid at a time certain, 
for the performance of which the land was 
hound, ſhould, by the accident of coverture, 
have been hung up for an idefinite period 


entry, which, if loſt by the neglect of the 
huſband, will be renewed in the wife after 
his death : as there the right to the lands is 
in the wife, and comes to her at a period 


herſelf of her right of entry, as the means 


LE nn 


condition; and the Court is only called upon, 


: meddle with the land. 


d, But, dthough a feme covert. ſhall not 
have a poſitive day given to her, on which 
ſhe may ſhew cauſe againſt the decree, as an 
Vol. II, > M infant! 


quences thereof; and it- | would have been 


of time; to be determined by the death of 
the huſband ; for this differs from the caſe, 
where huſband and wife have a right of 


when, by her incapacity; ſhe cannot avail 


of recovering her eſtate, and no perſon is 
njured thereby; but in the caſe of a mort- 
gige, the right to the lands, in law, is 
veſted in the mortgagee, by the contract ot 
the parties, for want of performance of the 


to inforce the contract, by cloſing the equity 
of redemption, without which the mortgagee 
can neither get his money, nor ſately inter- 


Gilb. Forum : 
Romanum, 
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2 Will. 450. infant ſhall, yet, 1 apprehend, if a bill be 
— brought againſt her and her huſband,, during 


2 Atk, Tor. 


coverture, reſpecting her inheritance, which 
he claims merely in her right, and he after 


wards dies, the right ſurviving to her, ſhe 


may draw into queſtion and examination the 
validity of the decree obtained: againſt her 


during coverture, and avoid and reverſe it, 


if there be Juſt cauſe ſo to do. 


Mr. Juſtice Wright be in the caſe of 
Sutton and Stone, that he did not apprehend 
the Court of Chancery would point out what 


title the mortgagor ſhould make on a bill to 


forecloſe, but would decree him to make 


ſuch title to the mortgagee, as he was ca- 


: pable of doing: And thereupon, in the caſe 


Solely v. 
Saliſbury, 


Mod. 153. 
SC. 2 Eq. Ca. 


Abr. 600, 
P · 23s | 


in queſtion, he directed a good title to be 


made by the defendant to the plaintiff, and 


the principal intereſt and coſts on-the mort- 
gage to be paid in fix months, or the de 


fendant to ſtand abſolutely forecloſed. 


Tf thane- be any N . in the 


: mortgagee, the Court will open the fore» 
5 cloſure. | 


Thus, where a mortgagee obtained a 


decree to forecloſe the mortgagor, pending 


= ſuit by his ereditors to have the elcatt 
told 


. = >= Tc uw 


N 30) 


fold for payment of their debts ; the Court 
decreed, that the creditors ſhould redeem 
upon payment of principal, intereſt, and coſts, 
to the mortgagee, and referred it to a 
Maſter to take an account thereof, and di- 
reted that the lands ſhould be ſold to pay 
the creditors, 1 


Marſham 
judgment creditors, and the perſons to whom 2 Ch. Ca. 


the judgments are given, give the mortga- . ; 
gee notice thereof, and tender him payment; 
if the mortgagee, afterwards, obtain a de- 

cree to forecloſe, the Court will, upon a bill 

fled by the judgment creditors, open the 
forecloſure, and decree them _ — 


But if is mortgagee ul no dual no- Ibid. 
tice of the judgment, the decree to fore= 
coſe would bind the judgment creditor. 
Sed quere, for, in the principal caſe, the mort- 
gagee purchaſed the eſtate, after forecloſure, 
for a farther ſum of money ; and, in the 


that a ſecond mortgagee might redeem the Morret v. 
firſt, after a decree obtained by him to fore- 
cloſe, although the firſt mortgagee had no 
notice of the ſecond mortgage, before the 
decree, 25 3 


Supra. 


X 2 8 But 


So, if . be a mortgagee, and ſeveral Greſwold . 


caſe of Godfrey v. Chadwell, it was held, 2 Vern: 602. 


Weſterne. 5 
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But the firſt mortgagee ſhall be allowed 
all bie expences out of . . 


| | Lomax v. Thus, bets Ts: A | Gd mortgapee, 
. Hide, * | | | | 
2 Vern, 185. Came to redeem H, who had been at great 
OTE expences in law-ſuits. to forecloſe the mort- 
gagor, and otherwiſe, in relation to the 
eſtate; the Court ordered, that his coſts 
ſhould not be taxed, as in an adverſe ſuit, 
but that he ſhould be allowed all his coſts 
and expences, as was done in the caſe of a 
ſolicitor, who laid out and diſburſed money 
for his client; and farther, that the profit 
olf the eſtate in queſtion ſhould be applied, 
in the firſt place, to pay and ſatisfy what was 
7 due for ſuch coſts, charges, and diſburſe- 
ments, before it was applied to ſink the 
ta for that it was not reaſonable 
he ſhould wait for it, and be allowed i 1t only 
on the foot of the account (as had been 
uſually done) whereby he might Joſe the 
Intereſt thereof, for ten or more Foun toge- 


ther. 
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Lloyds. And a decree to. forecloſe, though made 
_ Manſell, 2 P. r TIN TE6.- 23h GE eee 
Will. 74. abſolute, ſigned and inrolled, is no plea to 


9 dener if ſurreptiriquſiy Feed. 7 


Thus, wherd a Plaine brought a bill to 


redeem, letting forth, that his late father 
being 


(399) 
being ſeiſed in fee of lands in P of col. per 


annum, made a mortgage thereof to 7 S, and 
that the defendant deſired the plaintiff's 
father would conſent, that this mortgage 


ſhould be aſſigned to the defendant, who 


would help the plaintiff's father to a place, 
and be willing to take his intereſt out of the 
profits of the place; that thereupon this 
mortgage was, by the plaintiff's father's 
conſent, aſſigned to the defendant, who never 


helped the plaintiff's father to any place; 
but inſtead thereof, the defendant, the next 


term after the mortgage was forfeited, 
brought an ejectment againſt the plaintiff's 
father, and turned him out of poſſeſſion ; 


and the term next following, the defendant 


brought a bill againſt the plaintiff 's father, 
who put in an anſwer to the bill, and then 
the defendant got a common bailiff, one of 


a ſcandalo'2s e to make an affidavit, 
that the plaintiff's father had left his habi- 
tation, and (as he believed and was credibly 


inlormed) was gone beyond ſea; upon which 
affidayit the now defendant got an order, 


that ſervice of the then defeadant's clerk in 


Court might be good ſervice ; whereas the 
plaintiff's facher was then living, and pub- 
ickly appeared in the next Coumy with his 
wife's relations; but upon this falle affidavit, 


and order made thereupon, the cauſe was 
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: 1 er parte, and the report made ex parts, 
and confirmed abſolutely; by which means 


the plaintiff's father became abſolutely fore- 


cloſed, although the eſtate was of much 
greater value than the mortgage. _ 


The defendant pleaded this decree and 


report, and both made abſolute, ſigned and 
inrolled. Ef per curiam, all theſe circum- 


ſtances of fraud ought to be anſwered ; which 


the defendant has been ſo far from doing, 
that he only pleads that decree and report as | 
a bar, which the plaintiff ſeeks to ſet aide; 
and the decree being Signed and inrolled, the 
Pplaintiff has no other remedy ; and if theſe 
matters of fraud laid i in the bill are true, it 


1s moſt reaſonable that the decree ſhould be 


ft aſide, and the plea w was s over. ruled. 


| | It was objected, 0 & h Ss that 
according to the rule then laid down, a de- 
cree might be ſet aſide by an original bill; 


but the Court replied, that ſuch a groſs fraud 
as this, was an abuſe of the Court, and 


ſufficient to > ſer any decree aſide, 


The time for payment, Bani on a de- 
0 Free for forecloſure, may be renewed ſeveral 
times, upon ſpecial circumſtances, | 


Thus, 


(+ 311 )? 

Thus, White a decree for foreclofute was — op 
made, and fix months time given thereby 855 
for redeeming, according to the uſual form Abr. 40 7 
of thoſe decrees; the ſix months being 
near expiring, the mortgagor obtained an 
order for enlarging the time for fix months 
more. After this, he procured another 
order for enlarging the time fix months 
farther, but it was made part of that order, 
that he ſhould ſign t the Regiſter's book, and 
thereby agree not to afk for a farther enlarge- 
ment, He ſigned the Regiſter's book for 
that purpoſe accordingly. Notwithſtanding 
which, on a farther motion, that the time 
might be enlarged ſix months more upon 
this circumſtance, that the eſtate was of 
greater value than the incumbrance upon 
it amounted to, the Lord C hancellor was 
of opinion, that, upon that ground, the 
motion was reaſonable; but made it part 
of his order, that this laſt time ſhould be 
preemgrory : FVV 


And where it eppetied chat, notwithftand- 1 Ca. 
ing a continued endeavour, on the Part of Cocker v. 


Beavit, 


the mortgagor, to ſell the lands mort- 1 Rep. Ch. 
gaged, and pay what was due, an 


Iſmoord _ | 


prevented by inevitable neceſſity, and no rang. 
wiltul default could be alledged in him, as 262. 


where a rebellion was ſubſiſting; the Court 
>< 4 en- 


7 514 
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N Roſcarrick v. | 


Barton, 
ſupra. | 
Sc. 1 Eq. Ca. 


Abr. 317. 4. 


+: no, - 
ſupra. 


fork. decree, netwiandng it had ad been ow 
h ard inrolled.. ro orig oath es: 2 


9 6 e * ee n not _ 
opened i in fayour of a mere volunteer; for 
a mortgagee is a purchaſer, and ſo hath 
equal equity with a volunteer, and an abſolute 
hae in jan, by the e | 


is has hog obſerved, hag in \ Welch mort- 
gages, where, by ſpecial agreement, profits 


are to be ſet againſt intereſt, there can be 


no forecloſure; but on tendering principal 


and intereſt, the mortgagor may come 


into Chancery for a redemption at any 


time. The reaſon is, becauſe in ſuch gaſes, 


there is nothing for the rule laid down by the 
EX Court! in analogy to the ſtatute of limitations, 
to operate upon, for. there is no for- 


: feiture, and jt is on forfeiture that the rule 


begins to attach, And though, in ſuch caſe, 


the mortgagee becomes in the nature of a 
perpetual bailiff to the mortgagor, which | 
is an additional objection to opening long 
accounts, yet that does not hold, where the 
mortgagee voluntarily takes the eſtate ſub- 


jk to a perpetual account, becauſe he 
kt nat to be reheved from his own con- 


oug 
d a recment. | 
pn * 5 A forc- 


( 313 ) 
A forecloſure, obtained by a firſt mort 


gagee againſt a ſecond mortgagee, will be 


opened in favor of ſuch ſecond mortgagee, 
if the land be afterwards deviſed by the rt 


tions, to which they are liable in the hands 
ol the mortgagor (he being able to convey 


or thoſe chiming under him); yet as be- 
rween the mortgagor and mortgagee, the 
debt continuing due, and the char: ge ON the 


makes a leaſe, by indenture, of D, in which 
he has no intereſt, and then purchaſes D 
in fre, and afterwards bargains and ſells it 
o 4 and his heirs; in which caſe, „will 
be ſubject to the leaſe. So, where a truſt 
b. broken, and then ſomething done which 


N 
” 


18 


mortgagee to the mortgagor; for alchough 
the ſecond mortgagee, having accepted the 
lands already mortgaged for his ſecurity, 
muſt hold them, ſubject to the ſame condi- 


only what he has, which is an eſtate ſubject 
to forecloſure, unleſs redeemed either by him, 


eſtate valid, it is capable of e g upon 
the lands, if they come again into the hands 
of the mortgagor, or thoſe of a ſubſequent ; 
claimant under him; and the mortgage deed 
may be made uſe of, as a kind of equitable 5 
choppel, to any plea the mortgagor may 
put in, in anſwer to this claim, It in ſome 
degree reſembles the caſe, where a man 


Salk. 2 76. 


Lord Can- 
more's Caſe, 


cited x Vern, 
148. 
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| Cook . 
Sadler, 


3 Vern, 235. 


Tooke v. 
Hartley. 


2 Bro. Chan. 
| Rep. 126. OY 


grape. 


mortgagee brought a bill againſt the ſecond, 
to compel him to redeem or to be forecloſed, 
and forecloſed him accordingly ; afterwards, 
the firſt mortgagee, by his will, deviſed 
the ſame premiſes to the mortgagor ; where. 


bill, to ſet aſide the firſt mortgage, and ta 
be let into a ſatisfaction of his money; 
to which the defendant pleaded the former 
155 ſuit, and decree of forecloſure : but the 
Court ordered the defendant | to anſwer the 


| bill. 


ceed on his bond « or other collateral fecw 
rities. > 


leaſehold eſtates to R for 1200 J. and after- 
wards ſold the premiſes to for 1500 
WW paid off parts of the mortgage- money a 
different periods, and died. His nephew 


( 314 ) 


3s a full bar to the ch, gue truſt ; yet, the 
land coming afterwards to che truſtee's hands, 
he will be decreed to convey to the ceſtui gut 


Thus, Where there was a firſt and ſecond 
mortgage made of the fame eſtate, the firſt 


upon the ſecond mortgagee brought a new 


A mortgagee may, afrer forecloſure, pro- 


Thus , where E made a mortgage of ſome 


af. er- 


( 383. ) 
afterwards paid off a farther ſum. . Then R 


filed his bill againſt the repreſentatives of 


V, to forecloſe the equity of redemption, 
and obtained a decree for that purpoſe, which 
became abſolute. Then R got into poſſeſ- 
fon. The value of the peockiſes not being 


equal to the mortgage · money, R's executors 
put up the eſtate to ſale by public auction, 
but no ſum being bid equal, in their opinion, 
to the value, the eſtates were bought in by 


a truſtee for them, at 400/, Notice of the 


day and time of ſale had been ſent to P, who 
was the executor of E. Then the executors 
of R brought an action againſt the executors 


of E, on the bond for the remainder of the 


mortgage-money, unſatisfied by the ſale of 
the eſtate, and obtained a judgment at law. 


Then the executors of E filed a bill, praying 
an injun&ion, and that the bond might be 


delivered up to be cancelled; inſiſting tat 
the mortgagee having forecloſed the equity 


of redemption, and taken the pledge, had 
made his election, and relinquiſhed his right 
to a perſonal remedy. But it was anſwered, 


that the executors of the mortgagee were cer- 


tainly entitled to proceed upon che bond for 
what the pledge proved deficient to pay. 


And the Chancellor was of « opinion with 
thoſe who ſupported the action, that they 


had a right to proceed at law, 
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Dafhwoed v. 


Blythway, 


1 Eq. Ca, 


| Abr. 317.3. 


by redeeming; and that mode of proceeding 
will be an anſwer to any objection, or the foun- 
dation of fraud in tranſacting the ſale. 


tained a decree to forecloſe, take out pro- 


after having got a decree to forecloſe, which 


debt on the bond given at the fame time, 
for payment of the money and performance 
of the covenants in the mortgage-deed; 
ſuch action will open the brille, and 
let in the equity of redemption of the mort 
gagor. For though the Court will, in it 
diſcretion, after a reaſonable time, allon 
the mortgagee to take the benefit of the con- 
dition annexed to his eſtate; yet, as this is 
requiring to have ſtrict law, and often at: 
' tended with actual injuſtice, and the pay: 
ment of the money is the eſſence of the 
contract, and effects ſubſtantial right be. 
tween the parties, the Court is willing tl 
ſeize any opportunity, either of an adtvi 


But in ſuch caſe it is. ; prudent to give the 


mortgagor notice of the day and time of 
fale, ſo that he may prevent it if he pleaſe 


But, if the mortgagee, after having ob- 


ceſs upon any counter-ſecurity, with intent 
to recover his mortgage-money, thi: 
amounts to a waiver. As if a mortgagee, 


is ſigned and inrolled, bring an action cf 


Ul 


(3 * 


of implied conſent of the mortgagee to open 
the forecloſure, and [et i in the morigiger to 
redeem, 


bill, will be no waiver of a decree to forecloſe. 


to redeem, or be forecloſed; and likewiſe a 
croſs bill to redeem, on which there was 4 
decree to be let in, on payment of principal, 


the mortgagor died; and the account being 
taken, the plaintiff, finding the eſtate in- 


and partly a ſupplemental | bill, both to 


t'a bill of revivor and ſan ler ental Birch's caſe 
But a 5 ſupplem 3 
Eq. 186. 


Thus, where, in 1717, a bill was brought 


intereſt, and coſts, or elſe to be forecloſed: 


ſufficient, brought a new bill of revivor, 


review the former decree and proceedings, 
and likewiſe to have an account of the 

aſſets of the defendant, the mortgagor, and 
thereout to have ſatisfaction for a bond, 


WM hich was given, as a collateral ſecurity, with 
* the mortgage. The defendant, who was 


acient, ſo that it did not appear, but that 
he might receive a double ſatisfaction for his 


the executor of the mortgagor, pleaded the 
former decree, in bar; inſiſting, that the 
plaintiff had elected his ſatisfaction, and had 
not ſo much as ſuggeſted, that it was de- 


debt; and that it was plain he had not 
waved the mortgage by his bill of revivor. 
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The plaintifr inſiſted; "FL it Was the prae- 


tice of the Court, that taking out of proceſs, 
or making uſe of any counter-ſecurity, was, 
in itſelf, a waiver of the forecloſure ; and 


that a mortgagee had always his election to 
waive, and open the foreclofure, and to have 


recourſe to his bond and covenant, if he 


fa thought proper. But the Court was of 
opinion that the plaintiff, by his revivor, 
had not waived the mortgage, or ſo much 
as ſuggeſted a deficiency; and the plea was 
x directed to ſtand for an anſwer, without 
2 liberty to e 


Except in the inſtances already mentions 


ed, 1 do not find that any rules have been, 
nor, do I apprehended, any can be laid down 
by Courts of Equity, as to the exerciſe of their 
juriſdiction in opening forecloſures, either 
uith reſpect to the time, which ſhall be con. 
ſidered as a bar, or to the particular cir- 
cumſtances, which will entitle a ſuitor to this 
interpoſition of the Court; for caſes of this 
ſort embrace ſuch a variety of conſiderations, 


and are frequently ſo complicated in their 


nature, that each depends, in a great de- 
gree, upon its own combined circumſtances; 


and may be rather conſidered, as an inſtance 


of the had, that the Courts will interfere to 


"> open 


( a9) 


open, 2 forecloſure, than as a el rule, 
28 to che circumſtances i in which relief will 
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T 6 a 1 of reels was ona Burgh v. 
ed, after fixteen years, where the bill was . 
againſt. a mortgagee, who had obtained his 47% Eg. Ca. 
ſecurity, part by original mortgage, and part Abr bog. 5. | 
by aſſignment, procured under colour of being Ca. Pal. 30. = 
4 friend to the mortgagor; but, in truth, 
with a view to get him into his power, that 
the mortgagee might, upon his own terms, 
purchaſe his eſtate, which was worth three 
times as much as the money that had been 


advanced thereupon. 
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Fut where the mortgagee, in 1711 ban Criſpe, 
tered into poſſeſſion, upon a forecloſure ef . 
| made abſolute by conſent, and, conſider- 2 Eq. (a. 
ing himſelf as having an abſolute eſtate in v9, RR... 
the mortgaged premiſes, by virtue of the prog . 
decree, proceeded to make improvements 
thereon, by pulling down buildings that 4618 
vere ruinous; the mortgagor, ſix years = | 
after, in in 1717, moved the Court for far- oy __ 
ther time to redeem; and it was ſo 3 . Wed 
ordered upon terms. But this, and ſeveral e ns 
other orders grafted thereupon, ſimilar in 1 
their nature, were reverſed, on pen 
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that it was not conſiſtent with the practice 


conſent; eſpecially, after an alteration had 


and that che eſtate 1 in N was ſtill re- 
| deemable, 4 


320 
to the Houſe * Lords, upon the odr 
of Courts of Equity, or warranted bypr e- 
cedents, to enlarge the time for redemp- 


tion, after the mortgagor 8 acquieſcence for 
ſix years, under a forecloſure, by his own 


been made in the eſtate, either by Pulling 


down the buildings, enlarging them, or | 
otherwiſe ; that the appellant had been two 
years in poſſeſſion, before he began altera- 1 
tions on the eſtate, when he might lock ; 
upon it as his own, having ſuch a title as 
would fatisfy a purchaſor; and that the mo- a 
ney, reported due to the appellant, amount- N 
ed to as much as the clear rent, at fifty-cight 0 
years purchaſe, excluſive of ſubſequent inte- 0 
reſt and coſts that would i incur, if the litt- 40 
FY e were een to ee Y iy 
De 
In the laſt cle; the mortgagor urged, 10 
the appellant's acquieſcing at firſt in the or- * 
der made in 17 17, in the examining wit- 
 nefles, and not oppoſing the ſubſequent or- \ 
ders for enlarging the time, as amounting to . ; 


an admiſſion, that thoſe orders were jul, 


So, 


Wichalſe Exr. 
So, 1 in tlie 5 of Withalſe, executor of 5 


Wicha e v. Sport, neither over - value in the Shorty Brown's 
A. Farl. 414. 
eſtate, or even a parol agreement to redeem, 2 Eq. Ca. 


Abr. 5 
were held by Lord Cowper or Lord Harcourt, pl. 4 Vil dl. 


| he NN 1 3 
z forecloſure after twenty years; and their Ca. 2 


decree was afterwards confirmed on appeal 
to the Houſe of Lords, 

i in that caſe 1 the plaintiff's late huſ- 
band, having mortgaged his eſtate at L, 
to ſeveral perſons; and the mortgagees 
preſſing for their money, the defendant $ 
was prevailed on to advance 1000 J. for 
diſcharging thoſe incumbrances; and, ac- 
cordingly; the former mortgages were aſ- 
fenced to him by deed, dated the 29th of 
September, 1691. He aſterwards advanced 
to //” a farther ſum of 5007. on the 3d of 
December, 1692; ſo that the eſtate then 


ſtood mortgaged to him for 1 $901 and 
nereſt, 2 


Neither principal or intereſt being paid 
at the time limited by the mortgage, or | 
for above two years afterwards, &, in 16 94, 
exhibited his bill againſt V, in order to 
forecloſe ; to which bill, I/ put in an his 
wer, admitting the 1 5001. and intereſt to 
emain due, and offering to pay the ſame, at 
Ve. =_ » ſuch 


80) 


Chancellors, to be ſufficient reaſons to open 7.5·298. 6 1g. 
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ſuch time as the Court ſhould appoint; but 


I 

deſiring a reaſonable time to ſell his eſtate 0 

= * 1 0 mars 503 ( 

1 tl 

4 On the 10th of July, 1695, this ils was b 

. heard; and a reference was made to a Maſter ſu 

4 to compute the ſum due, Sc. and, on pay. ill 6 
q ment thereof by V, at or before Lady- di 
i then next, he was to have a re-COnveyance 

C from the plaintiff; but, in default thereof, op 

. to ſtand forecloſed; and it was decreed, by WM i} 

b conſent, that if, in the mean time, could the 

K procure a purchaſor for the eſtate, & ſhould Wi 

I Join ina ſale thereof. i: vp 

f.. Na 

The time for „ by the Bl 

Matter, which was the 29th of Auguſt, 1696, 1 

was afterwards enlarged to the 24th of 7), Wi ref 

1697, when, the money not being paid, nor I bef; 

any purchaſor of the eſtate 1 171 

decree of forecloſure was, on that day, the 

made abſolute, and, it being afterwards duly fand 

ſigned and inrolled, 5 was put into + mm hie 

of the mortgaged eſtate. FED _—_ 7 


The mortgagor lived above eight year! 
afterwards, but never attempted to open the 
forecloſure, or to diſturb & in his poſſeſſion; 
yet he, nevertheleſs, took upon him to devile 


this eſtate to his wite; who, in Hilary term. 
| | 170ʃ, 


* 323 5 


0 , about three years after her huſband's 
death, - exhibited her bill in the Court of 
Chancery againſt &, praying an account of 
the rents and profits of the premiſes, and to 
be let into a redemption of the eſtate upon a 
ſuggeſtion that the former decree and pro- 
teedings had been obtained by colluſion, 


To fo much of this bill as ſought to lay 
open the. forecloſure, the defendant pleaded 
the enrolled decree, and his poſſeſſion under 
the ſame in bar; and, by his anſwer, denied 
any colluſion in obtaining that decree. And 
upon arguing this plea before Lord Chan- 
cellor 3 it was allowed, 


But the vlaindff Aare EY and . 
nefles being examined, the cauſe was heard 5 
before Lord Chancellor Harcourt, in April, 

1714; when his Lordſhip declared, that 
the defendant had fully proved his plea, 
and therefore diſmiſſed the bill with coſts; 
which decree of diſmiſſion was afterwards 
affirmed, on appeal to the Houſe of Lords. 


It appears, both from the reaſons ſug- 
eſted by the parties to the appeal to the 
Houſe of Lords, and by the report of this 
Caſe, that the plaintiff, 1a the original ſuit, 
d not reſt ſolely upon the ground of fraud 177. xin 
Wo 4 note. 
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and colluſion, in the original decree for fore. 
cloſure, but alſo relied upon frequent pro- 
miſes made, ſubſequent to the decree, by the 
mortgagee to the mortgagot; to be accounts. 
able for the rents, and to re- convey on the 
re- payment of his money, and likewiſe upon 
the value of the eſtate, which was conſider- 
ably more than what was due to the reſpon- 
dent. But Lord Harcourt, in giving his 
opinion, ſaid, that the plaintiff came too 
late; for that he knew no inſtance where a 
man had been let in to redeem, by a ney 
bill, after a decree of forecloſure ſigned atid 
 Inrolled; upon any parol agreement or de- 
claration, or by reaſon of any over- value 9 
the eſtate; ſuch a practice would be of dan- 
gerous r and ſhake abundance 
of titles. 8 | 


5 But it 0 obſervable, on the principal caſe, 
that the mortgagor him/elf had acquieſced, 
during his life-time, under the decree; 
and that the plaintiff's claim was that af 
a voluntary deviſee of an equity of redemp- 
tion, which had been duly and regular 
forecloſed, near ſeventeen years before : for per- 
haps a difference would be made if the 
application carne early, and was from the 
mortgagor himſelf; eſpecially, if all things 
were in ſtatu quo, and no injury would reſull 
. 10 


\ 


(ag) 
to the mortgagee from expences incurred in 


repairs, improvements, or otherwiſe; as, in 
ſuch caſe, although the mortgagee hath the 

legal title, yet the mortgagor ſeems to 
have | the gr eater equity. | Beſides, as the 
original intention of the parties was a loan, 


got a purchaſe, no injuſtice would be done by 


giving the mortgagor time to redeem, upon 


n full — to the mortgagee. | 


Such a didtinetion ſeems to be rung. 


by the obſervation of the Court in the caſe 


of Roſcarrick v. Barton; in which, redemption 
was denied to a remainder-man after twenty 


years; but the Lord Keeper ſaid, that he 
made a great difference between parties that 
came to redeem, who were no Pang: 10 be 


morlgages and thoſe that were. 1 


The mortgagee ew it a debt, in his 
will, to a collateral purpoſe only, will 
not alter the nature of the eſtate the mort- 


gagee hath in the premiſes, after a fore- 


cloſure made abſolute, and many years pot- 


{eſſion by the ee, 
. - "Yank where. 7 EIN Stuteville, 1674, 


gages of his eſtares, in the county of &, to 
vir Francis North, for ſecuring ſeveral ſums 1 


31 of 


r Ch. Ca. 220. 
Supra, 312. 


Tooke v 9f 
Biſhop of Ely, 

1675, 1677, and 1678, made ſeveral mort- er al. Brown's. 
Parl. Ca. 119. 
View, vol. 15. 
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(36 ) 
of money, amounting in the whole to 2300 J.; 
and, in 1682, Sir Francis North, in conſider. 
ation of 2386 J. 5s. paid to him by Lady 
Glenbam, aſſigned over all his ſecurities, 
upon this eſtate, to her and her truſtees, 


Lady Glenbam, having another demand upon 


Stuteville of 8001. ſhe, in Eafter Term, 1682, 
exhibited her bill in Chancery, praying, 


that he might either pay her both thoſe 


debts, with intereſt and coſts, er be fore- 


cloſed of his equity of redemption. The 


cauſe being heard in Eaſter Term, 1683, the 


defendant was decreed to pay both debts, 


with intereſt and coſts, by a limited time; 


1 and, in default thereof, that he ſhould be 


forecloſed ; but, he neglecting ſo to do, the 


forecloſure was afterwards made abſolute, 
Fe and the decrec inrolled. 


In May, 16% ler POR anc | 


this decree, and all her intereſt therein, to 


Mr. Juſtice Dolben ; who being kept out of 


| poſſeſſion, did, in 1693, bring ſeveral eject- 
ments, and thereby recovered part. of the 


premiſes; the reſidue being held by Mrs. 
$uteville, the mother of Charles, as having 


ing made his will, and thereof conſtituted 


an eſtate for life prior to the mortgages. 


Soon afterwards, Juſtice Dolben dicd, hav- 


or 


(6% 
Sir Gilbert Dolben ſole executor and reſi- 
duary legatee; but in this will was the 
following clauſe : And, if Mr. Stuteville's 
te debt be well paid, as I doubt not but it 
ce ill, I order my executor, Gilbert Dolben, 
* to pay the fum of 4800 J. amongſt: the 
e children of my nephew, John UDolben.” 
And, upon calculation, this ſum of 4800. 
exactly agreed with the money decreed to 
be paid, with the intereſt thereof, from the 
time of the decree to the gat of the teſta- 
tor's . So 


Upon the 1 of Mrs. $tuteville, Sir 
Gilbert brought an ejectment, and recovered 

5 the lands held by her, ſo that he was in ad 
8 ſeſſion of the whole eſtate. 55 


1 Juh, 1 Charles Stutevill exhibited = 
| WH bis bill in Chancery againſt Gilbert Dolben, 
praying, that he might be at liberty to re- 


f deem, on payment of the mortgage-money 

- and intereſt ; hut, to this bill, the defendant 

. pleaded the former decree of forecloſure, and 
- WH infiſted, that the plaintiff ought not to be let . 
1 \u redemprian. 


W the roth of Tab 1695, this cauſe | 
: came on to be heard before the Lord Chan- 


] cello Samers, when the defendant s plea was 
l by 7 4 allowed; 
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allowed; but his Lordſhip. recommended 
an accommodation, and accordingly it was 
ordered, by conſent, that the defendant 
ſhould be at liberty to redeem, upon pay- 


ment of principal, intereſt, and caſts, to be 
computed by the Maſter. | The plaintiff, 
however, not complying with this order, 
nor being willing to abide by this Judgment 
pf the Court on the plea, moved tor leave to 
_ amend his bill; and this the Court thought 
proper to grant, on condition of his giving 
his own recognizance not to diſturb Gilbert 
Dolben, or his tenants, or commit waſte; 
but if he refuſed to comply with this condi- 
tion in à month, then his bill was to be dif- 
miſſed with coſts, without farther motion; 
and &/uteville not complying with this ROY 
his bill) was diſmiſſed accordingly. 


" Geareville, in 3 "Io had 3 


right to redeem, by deed, dated the 24th of 
May, 1709, ſettled the premiſes upon 


truſtees, in truſt to ſell, and pay Sir Gilbert 


Dolben and all his other creditors ; and then, 
in truſt for himſelf, bis heirs, executors, 


adrviniſtrators, and aſſigns. He alſo made 
bis will, and thereby deviſed all his eſtate, 
real and perſonal, and his equity of re- 
| demprion - in the premiles, unto Catherine 

| Tocbe, 


ks . Poe > — 


— 71 — OY, 2 


. 329 4 


Joke, her heirs, executors, adminiſtrators, 
and aſſigns, and ſoon afterwards died. fa 


a De, 1702, eighteen. years after 
the decree of forecloſure, Sir Gilbert Dolben 


the premiſcs to the biſhop of Ely, in conſi- 
deration of 80007, who afterwards purchaſed 
of the repreſentatives of Mrs. Stuteville, a 


a decree, whereby 1 the whole ſtood charged 
with the debt. 


cree, and his ſcveral purchaſes from Sir Gil- 
bert, and from the repreſentatives of Mrs. 


before the Lord Keeper Mrigbl, on the 211k 
of Jah 1704, they \ were allowed. 


From this ondker, the ling appealed; 


Le! Len 5 


aſſigned over all his eſtate and intereſt in 


debt of 5 8007. due to her for the arrears of 
her jointure, and for which ſhe had obtained 


In ; oy 1703, COubering Tooke exhibited | 
1 bill againſt Sir Gilbert and the biihop of 
Ely, praying a redemption of the premiſes, ; 
on the faot of Lady Glenham's degree; and 
that ſhe might have a Dee and an 
account of the rents and profits, To this 
bill, Sir Gilbert pleaded the decree of f fre- 
cloſure, the biſhop likewiſe pleaded that de- 


Stuteville; and upon arguing theſe pleas, 


inſiſting, principally, chat, by Mr. Juſtice 


— 3 3 
r 
8 pen, 


Dolber's will, and the ſubſequent proceed. 
ings, the forecloſure was opened; and that 
nothing had been ſince done, to bar the ap. 
Fil of her E of e 


will, 


( 330 ) 


On the other ſide it was n , that 


Sir William Dolben's calling it a debt in his 
to a collateral purpoſe only, could 
not alter the nature of the eſtate he had in 
the premiſes, any more than the calling a 
leaſchold eſtate an eſtate in fee ſimple, would 

have converted the leaſehold into a freehold; | 
that the biſhop of Ely was a purchaſor of the 
eſtate, at a very great price, under a decree 
which had been ſigned and inrolled above 


: twenty years, and which had been twice 
allowed, as a good bar of the redemption: 
and fo it was held by the Lords, and the 


Jones v. 
| Kenrick, 
. 
Abr. 470. 
| Ph; 18. Se. 
3 Brown's | 


. 


: Kirkham . 


Smith, 
1 Vez. 261. 


appeal was diſmiſſed, and che decree and 
order affirmed. 5 85 


Nor will a decree of forecloſure be ſet aſide 
after twenty years, for matter of form only; 
not even although the eſtate become of con- 
ſiderably more value than the money lent 
thereon: but a demurrer to fuch bill will be 
"Eq. Ca. "nr ot: 


bor. Ca. 31. 


If tenant in tail of an eſtate, ſubject to 3 
mortgage, ſuffer a recovery, aral ſell part 
| 925 chercoß 


— 


EE . our 


. 
thereof, and afterwards the mortgagee ex- 
hibit a bill for forecloſure or ſale; though, 
in law, he hath a right to have all parts of 
the eſtate liable to his ſatisfaction, yet the 
equity is, that the part ſold ſnould not be in- 


gagee. 

On mortgage of a reverſion, and decree to 
redeem, inſteadl of the alternative, © or he 
mortgagor to be forecleſea,” the Court decreed, 


debt, 


termeddled with, unleſs the remainder be 
not ſufficient for the ſatisfaction of the morty 


that the nee ans fell to NS foe 


x "mY where G W in his life ſeiſed How e. 


Vigures, 
in fee in a reverſion of lands depending C ) 


upon the life of H by deed, dated the 25th Supra, 
Member, 18 Fac. mortgaged the lands to 


h. Rep. 33. 


A and K and their heirs; afterwards the 


in the lands unto A and his heirs for ever. 


money, and the conſideration in the ſaid 


to 


mortgage became forfeited; when K by 
deed, dated iſt March, 22 Fac. releaſed all 
his right, title, intereſt, claim, and demand, 


A by his will, deviſed the ſaid premiſes 
to L in fee. L being a merchant, and his 
livelihood conſiſting in the returns of 


deed of mortgage being 3407. diſburſed in 
18 Jac. upon a dry reverſion, exhibited a bill 


6332 5 


to oblige che heirs at law of che mortgagor | 
to repay the money, with damages, or elſe | 
to haye the lands decreed to him, to the | 
end that he might ſell them; ; and ſo the | 
Court decreed, 4 | 


And if a mortgagor . and his perſonal 1 
eſtate prove deficient to diſcharge the mort- | 
gage, the mortgagee may, on filing a bill to | 
enforce payment of the money due, pray a 

ſale of the mortgaged eſtate in * firſt | in: 


23 ſtance, : 
But in ſuch caſe there is a diſtinction where {I * 
the ſame perſon is heir and alſo executor, | 
and where thoſe characters are filled * f 
: different N 5 Ih 
: The two n eee propaſituns were { 
aſſented to by the Court of Chancery in the f 

following caſe; 525 
. 4. Jecealid, mortgaged the eſtate in queſ. t 
i . tion to D in fee, and afterwards died, leav- *© 
Chan. x55. ing 7 his brother and heir at law, who allo a 
cool out letters of adminiſtration. Then D f 
filed his bill againſt 7, praying an account of WW © 


the principal and intereſt due on the mort- 
gage, and allo a ſale; and 1 in caſe the mort- 
gaged eſtate ſhould not prove ſufficient to 

a e . 2 


(32) 


pay the principal and intereſt due, that the 


deficiency might be made up out of the . 
perſonal eſtate, and in caſe T ſhould not ad- 5 0 
mit aſſets, that there might be an account of 1 
the perſonal eſtate. In the hill he ſtated the bY 
bond and mortgage, and that the perſonal a 
eſtate was deficient; T by his anſwer ad- 1 
mitted that the perſonal eſtate was very ſmall, 1 
and would be deficient, and the cauſe coming 4 
on before his Honor, he ordered according to 5 
the prayer of the bill. From this decree the fall 
defendant appealed, becauſe it had not or- 0 | 
dered an account of the perſonal eſtate in the 4 
firſt inſtance, or that ſo much of the eſtate 17 
WHY only, as ſhould be neceſſary, ſhould be fold. oy: 
| Le per curiam; the decree is of courſe, the 10 | 
| heir and perſonal repreſentative being the 4% 
ſame perſon ; though, if they had been dif- Th 
6 ferent perſons, it would have been neceſſary Ke 
0 firſt to have an account of the e eſtate. i 
And where the bill uns to „ 
. the defendant appeared, and ſtood in con- e „ — 
[= tempt for not anſwering to a ſequeſtration, Me 8 
o and the cauſe came on upon the ſequeſtration, n. 
D for the bill to be taken pro confeſſo; and the 314 
o council for the plaintiff prayed a decree for a _ 
K- ſale inſtead of a forecloſure; becauſe the | 


t- ſecurity was Sores: and if they ſhould 
10 ö VV 
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| ad ſue the defendant: on his RE" for. 


performance of covenants, that would open 
the decree for forecloſure, and he inſiſted that 
ſuch decrees were uſual. But his Honor faid, 
that he never had known any; but that where 
the ſecurity was defeCtiye, it was often in- 
deed referred to a- Maſter to ſet a valuation 
on the eſtate, and the plaintiff was to take it 
pro tanto. But in this caſe he decreed a ſale, 
becauſe the decree was that the bill ſhould he 
taken pro confeſſo, and not e to the 
FROM of the bill, 


11 frems not to be clearly ſettled, whe: 
ther where there is a debt ſecured by mort- 
gage, and alſo a bond debt due from the 
ſame perſon, and the mortgagee exhibits his 
bill to redeem or be forecloſed, the mort- 
gagor may redeem without diſcharging the 
bond debt, as well as that by mortgage; 
but II apprehend this doubt ariſes from not 


1 attending to the diſtinction, between an ap- 


plication from the morgagor to redeem, 
and one by the mortgagee to forecloſe; for 
we are to obſerve, that the reaſon why this 
rule hath been laid down in Courts of 
Equity, on application made by the mort- 


gagor to redeem, is, becauſe he who wiſhes 


to have equity rendered to him, muſt render 


* 


* on ne tems woo wins © 1 awooas 


©” Domus 


(6335) 


it to thoſe. againſt whom he applies for it. 
Thus, if a mortgagor, after having forfeited 
his eſtate in law to the mortgagee, by neg- 
lecting to perform the condition to which he 


hath made it ſubject, applies to equity to en- 
able him to redeem, it is but juſt, that when 
equity interferes to take from the mortgagee 


the eſtate, which by law is become abſo- 
Jutely veſted in him, care ſhould be taken 


that the mortgagee is not prejudiced by its 


interpoſition; which he would certainly be, 


if other debts that he hath let the mortgagor 
contract, perhaps, in ſome degree, under 
confidence that they would be covered by 


his former ſecurity, were left undiſcharged. 


But there is no pretence for the interpoſi- 
| tion of this maxim, where a mortgagee 
comes to forecloſe ; for his intention is to 
ſhut out the mortgagor from his equity, 
and ſtrictly to enforce his own legal title. | 


In ſuch caſe therefore, the mortgagee elect- 
ing for himſelf, and chooſing to have a ſtrict 


performance of the contract, the only equity 


which he is entitled to againſt the mortgagor, 


feems to be, to be decreed exactly that : 
which the law would give him, and for which 
he hath ſtipulated, namely, the land, or the 


na tgage-money only. 


And 


— p . Ws rY ' 8 — — 
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gol. as lent upon ſecurity. of the mortgages 
for that, at the time of lending, it was {0 


( 55 3 


Sarpnell . And it ſcems to have been ſo determined, 
Ac. mn che bi Of ee Blake, which, os ll 
Abr. 603. 34. to the point in queſtion; was thus : B be. p 
5 ing ſeiſed in fee 9 a a copyhold eſtate held 
of tHe manor of = —, upon the th of 
Oriber, 1725, wht 2 conditional ſurren. ˖ 
der of it to the plaintiff & to ſecure 4000. 
and intereſt,” and afterwards borrowed 50, k 
of S upon bond. Then B, by two ſur. 
tenders (the fiiſt dated 26th May, 1775. 
the other 27th May, 1734) mortgaged his 
eſtate to the deſendant T for 650 1. The : 
Aqth of Auguſt, 17 34, B became a bankrupt. 1 
Some time in Odcber following, 8 delivercd I 
| ejectments againſt the tenants to get poſleſ- . 
53 ſion of this eſtate. Upon Zoth Ober, 5 
the defendants T and H, as aſſignees, gave Ml... 
* notice that they would pay him his Fl 
money due upon the mortgage, the 11th WW. 
Member following. BY, Upon the | 6th No. A 
vember, 1734; & not having attended at the WF. 
time and place appointed to receive his 8 
money, filed his bill for a forecloſure, 1 
N brought a croſs bill to redeem B's mort- . 
gage, upon payment of principal and in- Hob, 
tereſt: &, the defendant in the croſs cauſe, oth 
inſiſted upon being paid the bond debt of uf 


ed, and charged that T's mortgages 
welle 


4 


(my 


cover the eſtate from debts, T was- B's 
ſon-in-law, and had made no proof, in the 
cauſe of the payment, of the pretended con- 
ſideration- money for the two mortgages ; 


bond debt could not poſſibly be racked 
to the mortgage. 


upon being paid a bond debt againſt the 


againſt a ſecond mortgagee or aſſignee of a > 
commiſſion of bankruptcy ; and that there 


the bond debt, is not reconcilable to the 


mind, between this caſe, and the caſe cited 
by him as ſettled; the right between the 
You. . - SD " puilne 


| * ; y þ 
were only colourable and fraudulent, to 


As | his Lordthip, in delivering judg- 
ment upon this caſe, obſerved, that it had 
been ſettled, that a mortgagee might inſiſt 


muſt be an enquiry before the Maſter, or by 
directing an iſſue, whether any money was 
lent upon theſe mortgages, in order to de- 
termine to whom the equity of redemption 
belonged, viz. whether to the aſſignees, or 
to the plaintiff in the croſs cauſe in his own 
private right; the deciſion, as to racking 


obſervation made by the Chancellor, on any 
Cher ground, than that of S's being plain- 
tiff in the bill to forecloſe; that ſeeming to 
be the only difference, in his Lordſhip'ss 


but the Lord Chancellor held, that this 


mortgagor ; that the caſe was till ſtronger 
Luer, et vil. 
ſupra, 1455 72 


146. 
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or" mortgagees 5 On ana remain. 
ing undetermined. 


This ditindion, FDI; caſes where the 


application to equity is made by the mort- 


gagor, and caſes where it moves from the 
mortgagee, is analogous to a rule laid down 


on occaſions not very diſſimilar, namely, 


where equity is required to carry the debt 


beyond the penalty of a bond; for where 
the plaintiff came to be relieved againſt the 


penalty of a bond, it was ſo decreed, upon 


payment of the principal, intereſt, and coſts, 
though they exceeded the penalty z and the 


decree was affirmed upon an appeal to the 


„o. 
Abr. 92. 8. 
1 Vern. 330. 


Houſe of Lords. So, where lands were 
extended on a ſtatute or judgment, at much 
lefs than the real value, and the conuſor came 
into equity, to make the conuſee account ac- 


_ cording to the real value, he could not be 


relieved without paying all that was due for | 


principal, intereſt, and. coſts, although they 


exceeded the penalty; but where the ven- 


Biddlake A 


Arundel, 


dor of lands entered into a recagnizance of 
1000 J. for quiet enjoyment, which was 


Rep. Ch. gs. forfeited ; though the loſs the vendee ful- 


levon vv. 
Biſh, 
1 Vern. 242. 


tained was much greater than the penalty, 


yet, upon application by him, the Court 


would not go beyond it. And where 4 
truſtee of a recognizance releaſed it, witi- 


OU 


ä 
out any conſideration, upon a bin by the 
ceſtui que truſt againſt the truſtee, the Court 


tereſt, ſo as it exceeded not the penalty. 
And even, where a ſettlement or deviſe 
was made of lands for payment of debts, 
and there was a bond debt, the intereſt of 
which had over-run the penalty; although 


conſtrued favourably, yet the creditor, on 
a bill brought by him, was reſtrained with- 


in the amount of the penalty. The reaſon 


tions by the obligor, and uniformly object- 
ed to, on ſuit of the obligee, is becauſe the 


made himſelf judge what recompence he 
ſhall have, in caſe there be a breach in per- 


ſecurity: but where the obligee is defend- 


making it a lien on "the land, which he might 


either by a new mortgage or an indorlement 
upon the old one. 


obligee has choſen his own ſecurity, and 


formance of the agreement; and therefore 
there is no equity to enlarge or better his 


ant, he is entitled to all that is due, before | 
any equity can ariſe in the obligor. So, in 
the principal caſe, the mortgagee having 
contented himſelf with a bond for the latter 
money lent, there is no reaſon to better his 
ſecurity, by tacking it to the mortgage, and 


bimſelf have done, had he thought proper, 


2 2 And, 


decreed him to pay the principal and in- 


Anonymous, 
I Salk. 154. 


ſuch conveyances for payment of debts are 


why this indulgence is given, on applica- 


3 Bacon's 
Abr. 650, 


view or contemplation of the cognizor's 


Anon; ue, 
Mvie' , 45. 


creditor cannot be called a purchaſer, nor 


thereby a lien upon the land, yet that 
ariſes from the operation of law, and not 
from any ſpecific agreement between the 
parties; and therefore, if the principle be. 
fore ſtated, viz. that on a bill to forecloſe, 


his original contract, viz. by payment of 
the mortgage-money, without having any 
other terms put upon him, be true, the 
mortgagee will be left, as to his . 
to his n at law. 


not paid in a reaſonable time, and a decree 
was made by default, and it was prayed for 
the plainciff, that, in caſe the defendants re. 
ddeemed, the plaintiff might be decreed 


ment, which he had brought to recover the 
poſſeſſion, and in the then cauſe, but likewile 
in a croſs cauſe brought by the defendants, 


0 


And, 1 thar the law would bethe 
fame, "although the ſubſequent debt were 
by judgement or recognizance; for ſuch 


does he lend his money upon the immediate 


real eſtate; and though the cognizee has 


the mortgagor may redeem on performing 


Where thy mortgagee brought his bill to 
Noten the defendants, if the money was 


not only his coſts at law, of an ejed- 


and then depending: The Maſter of th: 
ft - | | Roll 


2 f 


Rolls 5 IP to 58 il As coſts of the 


and prevail; and if they did not go on, the 
cauſe might be ſet down ad requifitionem de- 
fendentis, and he would have coſts. 


were put to by this mortgage, and quoted a 
caſe at law, which he ſaid was much ſtronger 


the obligee had been nonſuited. 
ore was ſaid. 


croſs cauſe, becauſe he could take no notice, 
that there was ſuch a cauſe depending, and 
the plaintiffs in that cauſe might proceed, 


But the 
Council for the plaintiff ſaid, that the decree 
then would be only perſonal, and they ſhould 
have no ſecurity for their money, and the 
plaintiffs in that caſe might be beggars, and 
inſiſted they were entitled to all coſts they 


than this, where the Court would not relieve 

avainſt the penalty of a bond, till the obligee 5 
paid the coſts of the former trial, in which 
But no 
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Moie' 43. 


creditor cannot be called a purchaſer, nor 
does he lend'his money upon the immediate 
view or contemplation of the 'cognizor's 


the plaintiff, that, in caſe the defendants re- 


ment, which he had brought to recover the | 
poſſeſſion, and in the then cauſe, but likewiſe 
in a croſs cauſe brought by the defendants, 


1 3 3 
And, 1 apprehehd, that h& Jaw would be the 


Pon although the ſubſequent debt were 


by judgement or recognizance; - for ſuck 


real eſtate; and though the cognizee has 


| Where FRY mortgagee brought his bill to 
forecloſe the defendants; if the money was 
not paid in a reaſonable time, and a decree 
was made by default, and it was prayed for 


deemed, the plaintiff might be deereed 
not only his coſts at law, of an ejec- 


and en ac; The Maſter of the 
8 wy HY 


thereby a lien upon the land, yet that 
ariſes from the operation of law, and not 
from any ſpecific agreement between the 
parties; and therefore, if the principle be- 
fore ſtated, viz. that on a bill to forecloſe, 
the mortgagor may redeem on performing 
his original contract, viz. by payment of 
the mortgage- money, without having any 
other terms put upon him, be true, tlie 
mortgagee will be left, as to his Ione 
to his wary A at law. _ 


| 


3 > 
1 hin 3 ry FR gt tt 


Roll refuſed 7 to > decree him the coſts of mY 
croſs cauſe, becauſe- he could take no notice; 
that there was ſuch a cauſe depending, and 
the plaintiffs in that cauſe might proceed, 
and prevail; and if they did not go on, the 
cauſe might be ſet down ad requifitionem de- 
fendentis, and he would have coſts. But the 
Council for the plaintiff ſaid, that the decree 
then would be only perſonal, and they ſhould 
have no ſecurity for their money, and the 
plaintiffs in that caſe might be beggars, and 
nliſted they were entitled to all coſts they 
were put to by this mortgage, and quoted a 
cle at law, which he ſaid was much ſtronger 
than this, where the Court would not relieve 
againſt the penalty of a bond, till the obligee 
paid the coſts of the former trial, in which 
the obligee had been n. But no 
more was ſaid. N 
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Oc other watts relating to wary 


Mortgage works a ſeverance of 4 
| Jointenancy. 
Verk. Stone, 8 where three perſons were e jointly 
Eq. a. e — intere ſted in the truſt of a term of years, and 
„one of them mortgaged his third part; the 
queſtion was, whether the jointenancy was 
ſevered in ſuch caſe? and it was compared 
to the caſe of a will, which, as we have ſcen, 
is revoked pro tanto only by a mortgage. 
But Couper, Lord Chancellor, held, that 2 
jointenancy was aa odious thing in equity; 
that as to the caſe of a will, it might be for 
the benefit of a mortgagor that his will 
5 mould not be revoked, but that it was 10 
the diladvantage of the mortgagor, who died 
firſt, that a jointena ncy ſhould continue: 
becauſe al his eſtate and intereſt went from 
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his repreſentatives to the furviyor, unlefs it. 
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1 cli wie f 22 ind Kon a 1 Amb, 1 
aroſe, whether a mortgage could paſs by _— en 
by parol? There, Lady Bunte, being en- 
titled co a ſum of 1000 J. ſecured by mort- 
gage upon a real eſtate; taken in the name 
of Frances Hlales; and being old, and afflict- 
ed with a diſorder, of which ſhe died about 
ſix weeks afterwards, delivered the deeds and 
writings, relating to the mortgage and eſtate, 
to Haſſel, in the preſence of ſeveral witneſſes, 
one of whom proved, that ſhe made uſe of 
this expreſſion at the time, viz. „I deliver 
this as my act and deed.” Proof was alſo 
read of a declaration by Lady Hate, and 
particularly one Adderley depoſed, that ſubſe- 
quent to the delivery of the deeds, Lady 37K 
Byte ſaid, ſhe hoped, that Haſſel would be a 
good g girl, for that ſhe had given her a mort- 
gage of 1000]. for her Own immediate uſe 
and benefit. On Lady Tynte's death, a bill 
3 WH was filed by Haſeell inter alia, to have the 
benefit of this gift. Several queſtions were 
made, Firſt, whether this was a donatio 
martis cauſa ? Secondly, Whether it was a 
donatio inter vivos? Thirdly, Whether, it 
being a gift of a mortgage upon a real eſtate, 
an it could take « effect, or was not void by the 
„ flatutre 
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ſtatute of frauds and. perjuries? Lord Hards | 


4H NEE 


wicke ſaid, that the queſtion on the ſtatute 


of frauds and perjuries was of great 
| delicacy and nicety. Very ſlight evidence of 
the gift had been given by one of the witneſ. 
. ſes; the other proved the wor ds made uſe of 


at the time; but it was difficult to know what 
conſtruction to put upon them; whether 


Lady Tynte intended to deliver.them to the 


plaintiff to keep for her. The proof of the 


declarations ſeemed to.clear up her intention. 


As to the queſtion, whether it was donatio | 
mortis cauſa, it looked more like donatio inter 


©ives, But there was ſuch a ſort of donatio 


Fig. this c:fe 


mortis cauſa mentioned in the civil law; ; but, 
whether it were the one or the other, the 


queſtion was, if allowable by the ſtatute of 


frauds? Perhaps, it would be more favour- 


able to conſider it as donatio mortis cauſa, 


will. 


N caſe had been nk but that of Richards 5 
and Sims, which came an in a very different 


ſhape from the preſent, It was on a bill by 
an adminiſtrator, to have the deeds and 


- viitings relative to a mortgage delivered up, 
and to be redeemed, The defendant infifted 
1 pon a donalio mortis cauſa. Iwo iſſues were 
directed. Firſt, whether the party gave the 


Leſendant the dceds ? , Secondly, whether he 
declared, 


But! it partook ſomething of the nature of a 


Q- 2 © as 


) 6 345 5 


declafed, Hat he forgave the debt? Both 
the iſſues were found in favor of the adminiſ- 
ttator; ſo that it was but a very flight pre- 
cedent. What had been argued at the bar 


was very true, that the money was the prin- 


cipal, and the land only the ſecurity ; and that 
the money would paſs by will not atteſted ac- 
cording to the ſtatute; and yet here was an 
intereſt in land ; and it was a very conſider- 
able queſtion, whether it could paſs by parol? 
His Lordſhip was very unwilling to give his 


opinion upon it, and it was not then neceſſary, 
and therefore, at all events, he ſhould reſerve 
the anderen of this ion. l 


4 by gift, which is diſtinguiſhable from 


ther modes of alienation and acquiſition by 
+ the 


$ Noir con Wielt I have mer 
with has called for a deciſion of this queſtion, 
as to the validity of a parol gift of a mortgage, 
the importance of which, when it ſhall ariſe, 
is ſufficiently evident, if we conſider how 
great a portion of the real and perſonal pro- 
perty in this kingdom depends upon mort- 
gages, I ſhall therefore offer to the reader 
ſome obſervations on the ſubje& of a mort- 
ige of land or con being diſpoſed of by gift. 
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Aeg hs various hots of ng b 
and acquiring property in things, recognized 
y the common law of England, we find 
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the circumſtances, that it is gratuitous, de, 


"1 pending upon mere generoſity, and not 


founded on an equivalent, and that the 


tranſlation of property in this mode, can be 
affected only by the actual delivery of the thing 
alienated; for although ſtrictly ſpeaking, and 


on abſtract notions of Property, the declara- 


tion of the will of the owner to alienate any 


thing, is ſufficient for transfering his property 
: therein to the perſon, in whole favor that 


will has been plainly intimated; yet, ſuch 


declaration of the will merely, is not binding 


in the law of England, ſo. as to veſt a poſ- 
ſeſſion or even impart a civil right of action. 


But if a man delivered a thing with a deſign 


of transfering the property of it, this, before 


the ſtatute of frauds and perjuries, was ſuf- 


ficient, in our law (in which reſpect it is 
conformable with the law of nature, and the 


Blackſione's $ 


Com. 4 
Lib. 2, 310. 9 


may properly be defined, the gift of any 


| civil law) for transfering a full right of pro- 
p per ty, and yeſting 1 it in ehe alience, 7 Se 


e Sir Wi Maw Blackfore, 


+ in | ſpeaking. of a feoffment, ſays, that it 


corporeal hereditament to another; and by 


5 5 Co. Litt. 9. 4, 


feoffment, which the ancient writers called 
 donatio, lands and tenements, which lie in 


livery, might have been paſſed by livery, by 


ceed or without deed ; and Lord Cole ob- 


ſerves, 


4 37 70 


ſerves, that do or ali is the "ſk word: * 
W | 7 A 


But FE the "PRE of Side, no AIRY 
of can be made of any intereſt in real eſtates, 
for a longer period than three years, nor of 
any truſt therein of longer duration, without 
writing, unleſs the truſt ariſes by operation of 3 


But a gift of perſonal things may ſtill be 

made by word of mouth, atteſted by ſufficient | 
evidence, of which Sir William Blackſtone 

ſays, © the delivery of potion 1 is the ſtrong- 

eſt and moſt Hential. And ſo it is laid down | 
in Jenkins's Centuries, © that a gift of any Tent, Cent, Un. 
thing without a conſideration is good, but ic ** © WY 
is revocable before the delivery to the done: j 

of the thing given. Donatio perficitur poſ- . 
one accipientis.” And agreeable to this. 
Sir William Blackſtone, in defining a gift, ſays, 5 „ 
* a true and proper gift is always accompa- 2 Black. Com, 
45 nied with delivery of poſſeſſion, and takes 2 

it effect immediately. But if the gift does not 

7 take effect Ly delivery of immediate poſſeſſion, 

It is then not properly a gift, but a contract; 

and this a man cannot be compelled to per- 


ſorm, but upon So and ſulficient con- 
derten. 
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b the latter Fort: Sir Willow 
Blackſtone differs from Crotius, who conſiders 


a gift, as an act of a different ſpecies from 13 


contract; for Grotius ſays, © all acts, ad- 


i yantageous to others, except thoſe which are 
of mere generoſity, are called contracts, and 


that, “ in all contracts Nature demands an 


equality.” » Rut it is immaterial to our queſ- 


tion, whether a gift, not accompanied by a 


deljvery, be or be not a contract, if being a: 
contract, it ſtill is of a nature which does not 
| impart a fri right, by which the giver may 


M0 forced to perform his engagement. | 


Gifts « or donations | are of ſe veral kinds, but 


5 there are two ſpecies immediately obvious. 
; Gifts or donations inter vivos, and gifts mor · 


lis cauſa. The nature of the former, I have 


already pointed out. A gift of the latier 


kind, namely a gift in conſideration of death, 

. (according to Swinbourne's definition) 

where, a man moved with the confideration of 
bis mortality, doth give and deliver ſome- 
thing to another, to be his, in caſe the giver 
die; or otherwiſe, if he live, he to have it 


ED again, 


Or gifts i in the caſe of cath; there 5 three | 
3s One when. the giver, not terrified 


via fear of any preſent penh bur moved 
; | | with 


de 


Ne 


630 . 
a general conſideration of man's mor iy, 
gives any thing. Another, when the giver 
being moved with immediate danger, doth 
ſo give, that Rtraightways, it is made his to Fe 
whom it is given. The third is, when any 
being in peril of death, doth give ſomething, e ee 
but not ſo that it ſhall preſently be his that „ 
received it, but only in caſe the giver die. 
The two former of theſe kinds of eifts, if the 
giver do not make expreſs mention of his 
death, are reputed ſimple gifts, and fo can- 
not be revoked, but take full effect from the 
time of making of the gift; but the latter i is 
of a qualified nature, depending upon wo 
death of the . 


But! in - donations mortis cauſa, as well © alas. 


- Dawſon, 5 y 
donations inter vi vos, delivery ſeems to be a Ca. Chan. 14. 


neceſſary and indiſpenſable incident. e rn 


Drury v. 
Smith, Pre. Chan. 20. Ward v. Turner, 2 Ves. 431. 


ü As a delivery is is an incident indiſpenſabiy a 
neceſſary to 4 gift or donation, it follows, 
that nothing can be the ſubject of it which is 


dot capable of being delivered, and therefore i 

me ſolution of the queſtion, whether a mort= | 
gage of lands or ſtock can be the ſubject of . oY 
2 gift, muſt depend upon another queſtion, n Fi 

: namely, whether it can be delivered 5 Rad. - N 


i * 5 


Mt order to dcertain that, we on examine 


into what the ingredients are of Which. 
a mortgage is toinpoſed. - A mortgage, 
generally ſpeaking, is made up of a debt, 


and a pledge for ſecuring it, each of which 


we have ſeen the law recognizes, as ſeparate 


5 and diſtinct from the other. The debt is 


5 clearly a choſe in action. The ſecurity i is land or 


: ſtock, c. veſted in poſſeſſion inthe mortgagee, | 


WE Now 1 it is perfectl clear that the debt, being 
a choſe in action, or right to recover what the 


debtor | is under an obligation to pay, cannot 


in itſelf be the ſubject of a delivery, for it is 
an incorporeal thing; and corporeal things 
alone have the capacity of being actually 
delivered; nor is it transferrable by the law 


f : of England, being but a right of action veſted 
m the creditor to recover his debt. It is 
5 equally evident that the poſſeſſion of the ſe- 


curity, if it be land, veſted in the mortgagee, 


cannot be deveſted ſince the ſtatute of frauds, 


but by a formal conveyance in writing 


5 proper for that purpoſe; for a mort- 


gage is a lien, and an eſtate in the land; 
and therefore, by a deviſe of land mortgaged, 
nothing paſſes in point of law, but the equity 
of redemption, if it is a mortgage in fee 
if for years, the reverſion and equity of re- 
py demption paſſes; and if it be ſtock, a formal 


transfer will be neceſſary to deveſt the po!- 
eee „ eien 


( ) 


Yon out of the donor, and if the act Joi: 
leaves the poſſeſſion in the donor, it can take 
nothing out of him at law, nor in equity, unleſs 
it gives an equitable remedy on the foundation 
of a truſt. Then as the debt, being a choſe in 
action, is incapable of being transferred at 
law, and as an incorporeal right is not ſuſ- 
ceptible of delivery; if it paſſes at all by de- 
livery of the mortgage deeds, it muſt paſs 
as an incident following its principal the 
mortgage; but the fact is otherwiſe, for the 
debt is the principal and the land the in- 
cident. But if that were not the caſe, and 
the ſecurity were the principal, it is clear 
a mere giſt, with a delivery of the deeds 
without writing, would not deveſt lands or 
transfer ſtock at law. Therefore, at law, 
: neither the debt nor the ſecurity, it ſeems 
= WC can be he tubjeX of 201. or donation. 


"Then let us conſider 8.23 the culo en be 


1. 

F in equity. It may perhaps be contended, 

hf that as A delivery of the title-deeds of an 
45 eſtate, or of mortgage deeds, by way of 
3, MWcurity, is conſidered as an equitable mort- 
icy esse or aſſignment, ſo a delivery of ſuch 
N deeds, by way of gift, may amount in equity 
re- Ia delivery of the thing given; but theſe 
nal eaſes turn upon diſtin principles, It appears - 
\of. so me, that there can be no ſuch thing as an 


non quitable gif or donation, which is not. alſo 
4 os 


. . Pe When a {- "8 o 
Equity conſiders 'a depoſit of deeds as an 
equitable mortgage or aſſignment of a mort- 
gage, it reaſons by a circuitry. It firſt con- 
ſiders the tranſaction as in the nature of an 
3 agreement or contract, by which 
perſon who makes the depoſit, makes 
| 1 2 truſtee for the perſon with whom 
he contracts, by operation of law, in con- 
ſideration of an equivalent, and then inforcees 
that truſt as an implied truſt, which is 
is clearly out of the ſtatute of frauds, | 
But this reaſoning does not apply where 
there is no equivalent; for there, if it be a 
Contract, it is nudum pactum, and, for want of 
= a conſideration, gives no civil right which can 
be maintained in equity, though it may raiſe 
a moral obligation on the Pars of the donor 
to fulfil his 8 ES, 45 


as 


The only caſe | in which a | Coort of Equity 

| ſeems to have given countenance to an equi. 

| Vezey 447. table donation, Mortis cauſa, is that of Baiy 
Eg and Srellgrove, cited in Vezey, and determined 
by Lord Hardwicke in 1744, where a bond 

was given in proſpect of death, The man- 


ner of gift was admitted, the bond was de- l 
livered, and it was held a good donation x 
 mertis can fa. But Lord Hard wicke gives his a 


reaſons for that determination | in the caſe of 
W ard and Turner, and clearly diſtinguiſhes 


Ibid 442. 


0350 


that cabs and.refts 1 it on grounds peculiar to 
the nature of a bond; for he fays, that though 
it be true that a bond, which is. a ſpecialty, 

is a chgſe in action, and its principal value 
conſiſts in the thing in action, yet ,/ome 
property is conveyed by the delivery, for the 
property is veſted, and to this degree that 
the law books ſay, the perſon to whom this 
ſpecialty is given, may cancel, burn, and 
deſtroy it; the conſequence of which is, that 
it puts it in his power to deſtroy the obligee's 
power of bringing an action, becauſe no one 
can bring an action on a bond without a 
prefert in curia. Another thing (ſays his 
Lordſhip) which makes it amount to a de- 
livery, is, that the law allows it a locality, | 


to require a prerogative adminiſtration, where 
a bond is in one dioceſe and goods in ano- 
ther. But even in this caſe Lord Hardwicke 
expreſſes, his doubts, whether he had not 5 
gone too far. 
But the reaſoning, i in the above. caſe, 2 
not at all apply to the caſe of a gift of a mere 
mortgage withdelivery of mortgage deeds, for 
that clearly neither conveys a property, nor 


55 velis any intereſt, at law, in the donee; though © 
his the perſon to whom ſuch mortgaeg deeds are 


given ſhould cancel, burn, or deſtroy them, 
Vor. II. A a the 


and therefore a bond is bona notabilia, ſo as 


* 


1 354 4. 5 


che eſtate mortgaged will ain continue veſted 
- in the firſt mortgagee, and he may maintain 
; e action of ejectment, and, on proving the 
1 exiſtence and deſtruction of the deeds, give 
parol evidence of their contents. And 1 
ſhould preſume, that the debt being the ſub- 
ſtance, is tranſi itory, and has nothing to do 

99 with the OY of the Ger deeds, 


"oh hen if PA caſe of a bond, though a that 
in action ſtands upon its own bottom, and 
by no means turns upon the validity of a 

delivery of a choſe in action; and the queſ- 
tion as to a giſt of a mortga ge, by delivery of 
the mortgage deeds, be a new one, it is hardly 
to be preſumed that a Court of Equity, had 
= power, would now be inclined to ſhow 
of any favour to ſuch diſpoſition ; - becauſe, ſo 
fur as it is admitted, it will militate directly 
3 againſt the ſtatute of frauds, and introduce 
all the miſchiefs of nuncu pative wills, both of 
which are ſtrong reaſons againſt ſupporting 
ſuch gift upon the foundation of a ſymbolicu! 
delivery by delivery of the deeds. But ſhould 
uch Court be fo diſpoſed, I ſhould preſume 
it would be under an incapacity of effecting 
its purpoſe ; for upon reviſing the proceed. 
ings and developing the principles on whic! 
"theſe Courts act, it will be found that 
3 they have never aſſumed the power of dil 
1 penſing 
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nekfing: wich any of the incidents annexed o 
the alienation of property directly, which 

muſt be done to introduce the notion of a 

ſymbolical delivery in lieu of the aFual 

delivery, inſeparably incidental at law to a gift; 
nor have they conſidered themſelves as 
warranted to control the conſcience of 
parties, except where truſt, fraud, or acci- 
dent, have given them juriſdiction over 
it, neither of which circumſtances ſeem 

to me to occur in the caſe in queſtion, which 
is merely an inſtance of an imperfect 

alienation, and reſembles the caſe of a feof- 
ment without livery. of ſeiſin; or a will of 
real eſtate, not duely atteſted, neither of 
which can be aided ; in Chancery. 
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"Whew a man x agreed to 8 an eftate, Parſons v. : 
Freeman, 
which. was in mortgage for a groſs ſum, of Ambler 113. 
which he covenanted to pay $61. to the | 
mortgagee, and the reſt, being 47. to the 
owner of the eſtate ; the purchaſor dying, it 
became a queſtion, whether the heir at law 


could come into a Court of Equity, and have 


. * * 
_ a> A * 0 2 E G "By * 
p t 4 , 


4 "= 
4 E F 
— N 1 
=>. omar I ͤ«ͤ4 „„ „„ 


me che real eſtate exonerated by the perſonal RR 
ing eſtate? and Lord Hardwicke was of opinion 1 
ed- WM that he might, for two reaſons: Firſt, becauſcir 14 
ich vas an expreſs contract to pay, and the re 7 4 
hat preſentative of the mortgagor might main- [70 
di- tain an action for the Gs and ſo mi gh. iſh 
D ; 

f 


3 1 ST TS | 

the Maa oblige the t to let 

him make uſe of his name to recover the mo- 

„% hey. Secondly, becauſe it being agreed to be 

bo. 15 part of the purchaſe . money, "the heir would 

| «if there was nothing more in the caſe) 

be entitled to have the money paid out of 

the perſonal eſtate ; as where one articled to 

to purchaſe an eftate; and died * the 
purchaſe was W ad 


vid. Chan, ATM: nun uns two debts of the ſame na- 
. ture, and pays a ſum of money generally, 
he, the creditor, may ele& and chooſe to 

which debt to apply it, when, on payment, 

; 7 debtor makes no diſtinction how he paid 

; but where in ſuch caſe the debts are of 

Uſferent natures, and one carries intereſt and 

the other does not, equity will preſume that 

the debtor meant to diſcharge the former; 
5 becauſe it is natural to ſuppoſe that a man 
EY will rather ele& to pay off the money for 
which intereſt is due, than that for ick no 

[intereſt | is 1 R 


. E i) mM Therefoie, where ar man owed money on 
2 Vern, 2. 4 mortgage, and other moneys to the ſame 
„„ perſon on account, for which he was not to 
pay intereſt, and he made a general pay- Ml 

ment, withour mentioning it to be in dil. . 

charge 


” << 
£ Wl 
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charge of the mortgage, or of . the money 
due upon the account; it was taken to have 


been paid towards ** of the mon cy 
| 6% «Ba mortgage. oy 


But this 8 wil. not hold * 
where the debt bearing intereſt, and the 
other debt, are conſolidated ; for i in ſuch caſe, . 
they ſhall be preſumed to be. intended to * Fl 
| hs in equal ee | f 


1 Thus where A was „ indebied to 5 by bond, Ferre ol 
and C bound as ſurety for 4, and A was 22 Ga. 83. uk 


s likewiſe indebted to B by ſimple contract in n. 34% 

„other money; A and B came to an account 

p of both debts, and ſtated them in rote 847.; 

; and A afterwards ; in ſatisfaction of his debt, 

23 made over to his creditor certain goods of 

l leſs value, but there was. no declaration, 

"= whether the ale or money for the goods was 

5 to be in part of the one debt or the other, but 

o they were made over generally ; ; C,the ſure- 

: ty, inſiſted that ir ſhould be taken as paid 
on the bond, and thereby diſcharge him. 

Bot B, the creditor, would have applied it as 

x in ſatisfaction of the ſimple contract debt, for | 

» 4 was inſolvent, and therefore otherwiſe he 


might loſe his debt on fimple contract, con- 

1 tending that he had a right to apply the 
general payment to what debt he pleaſed; 
| A 3 ©. an 


5 ö 


and that it wobl 1d be hard; Where he had a (juſt | 
| debt in law and equity, he ſhould be expoun- 


ded out of it by interpretation of a payment 
generally made. Er Per curiam, this pay- 


ment being purſuant on a precedent account 
of both debts, the payment ſhall be intended 
according to the account, namely, on both 


debts, and ſo ſhall be proportioned rateably 


on both debts. And an order of the Maſter 


of the Rolls, to that effect, was confirmed on 
the re-hearing. 


2 1 * 
45 
* 


| Where there is a general power given or 


Proughton v. 
Troughton _ 
x Vez. 186. 

„ Alk. 

=: 656. 


| copyhold eſtates by a father upon the mar- 
riage of his ſon, with a covenant that it 
ſhould be free from any incumbrance; in 
- conſideration of which the ſon covenanted to 
re- convey part of the eſtate after the father's 
death, or to pay 300 J. to ſuch perſon as the 
fathet ſhould appoint; the father had, a few 


reſerved to a perſon, to charge an eſtate with 
money for ſuch uſes, intents, and purpoſes, 
as he ſhall appoint; it makes it his abſolute 
ellate, and gives him ſuch a dominion over 
it as will render it ſubject to his debts, and 
conſequently liable to diſcharge a mortgage, 
5 notwithſtanding an e wet to 
rhe | * „ 


83 hace” a” ſettlemnent was made of 


days 


( 355 5% 


incumbrance of 300 L on the ſettled eſtates 
by mortgage; and afterwards he appointed ; 
the 300 l. to his daughter and died; then 
the ſon brought a bill (among other things) 
to have the eſtate diſencumbered of the mort- 
gage. Et per curiam, the plaintiff has a 
plain equity to have the eſtate diſencumbered 
of the mortgage, brought on it in fraud of 
the marriage agreement; then the queſtion 
is, how far the 300 J. charged on the eſtate 
digunctively, is liable to indemnify the plain- 
tiff? he is entitled to be reimburſed out of 
this. 300 J. and intereſt, if the father” $ eſtare 
is not ſufficient. „ ſon? s covenant is part 
of the conſideration moving from him, for 
the ſettlement made on him by the. father, | 
in fraud of which the incumbrance was made; 
and the queſtion. is, whether any .perſon 
claiming from the father ſhall take back this 
eſtate of 3007. out of it, without letting the 
ſon, who was a purchaſer, have the benefit 
of the ſame agreement ; which would be 


| contrary to the rules of all agreements, that 


they muſt be performed on both ſides. But 
it is ſaid that this differs, becauſe the in- 
tent was to provide for the ſiſter of the 
plaintiff by this 300 J. who ſtood equally in 
the light of a purchaſer for a valuable con- 
kderation as the plaintiff; and chat therefore, 
434 „„ although 


days previous to the ſettlement, created an 


nh yet this ſhall not be taken from the daughter, 


children, from whom nothing can be taken; 


| .& 456 » 
| althoug ch the e has broke the covenant, 


who muſt be put upon the ſame foot as 


but reſort muſt be had to the affets of the 
perſon making the ſettlement ; and that is 
true: but here appointment to the daugh- 
ter is a ſecondary conſideration only, it being 
for the father's benefit, who might have di- 
rected it to be paid to a ſtranger; ; by whom 
it could not then be claimed by voluntary 
appointment from the father, letting this 
incumbrance remain. It was like the caſe 
of a purchaſor diſcovering an incumbrance, 
who ſhould retain ſo much for iy as re- 
mained in his hands: And this 300 l. being 
part of the conſideration of the ſettlement, 
is in the ſame light. The father's other 
aſſets muſt be firſt applied, and if not ſuſ- 
ficient, the plaintiff is entitled to retain the 
deficiency out of the 3oo!. and the remain- 
der only thereof wo to 89. to the $46 
Feintec. + 
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Where a power was given to raiſe money 
by mortgage, and exceeded in the execution, 
the Court of Chancery would not relieve the 
mortgagee, his adverſary claiming u under 2 
_ valuable conſideration. | 5 N 101 0 


0 151 * 


Fs point occurred in the caſe 6f Jenkins- 
and Krymis, there K being tenant for life, 
remainder” to his fon C Kin rail, with. re- 
mainder over, they on the marriage of CK 


of the body of 7 K, remainder over, with 


200 J. * and T K afterwards, without re- 
citing the power, made a mortgage by leaſe 
and releaſe for ſecuring 20001. with intereſt, 


with B his firſt wife, in conßderation of the 
marriage and portion, levied a fine and 
ſuffered a recovery to the uſe of K, the father, 
remainder to 7 K, and the heirs of his body | 
upon B begotten, the remainder to the heirs 


power for K by deed in writing to charge all 
and ſingular the eſtates with the payment of . 


End- Va | 
Hard 395" 
x Lev. 150, 


t Chan. 
babe i 


Then K died, and B alſo died, and T K 
, married a ſecond wife, by whom he had 


iſſue a ſon, and then died, And the money 
- not being paid, the mortgagee brought an 
e 


two queſtions were agitated, firſt, whether the 
whether the ſertlement, as to the iſſue by the 


the firſt queſtion, that the leaſe and re-leaſe 


| con- 


ejectment in the Court of Exchequer. And 


conveyance by leaſe and re- leaſe was a good 
execution of the power? ſecondly, if not, 


ſecond marriage, was not voluntary and void 
againſt the mortgagee? It was agreed on 


was a good execution of the power in point 
of form, notwithſtanding it was by two deeds | 
inked of one, and the ſon joined in the 


"Mr 


: 


as 


veyance; but the queſtion was, if this con. 
veyance of a fee, redeemable upon payment 


” : — f - 
41 7 62 TN, 

42 $097 J} 
66362) 


not only of the 2000. but alſo, of Intereſt, 
was good, or if not good for the intereſt it was 
— for the principal? And Sir Matthew Hales 


and the Court held, that it was not a good exe- 


eſtate might be charged with a great ſum of mo- 
ney, which would defeat the ſettlement. And the 
pPover was entire, and ſo ought the execution 


1 157, 2. 
1 Chan. Rep. 
10h. e 


and void for the reſidue at la,. But Hales 
ſaid, that perhaps there might be ground for 


cution of the power; becauſe by ſuch means, the 


to be, and it could not be made good in part, 


equity to aid the execution as to the 2000/, 
And on the ſecond queſtion, Hales inclined 
that the conſideration of marriage, and a | 
Portion, might extend to all the eſtates in the 
ſetttlement, and Judgment was given for the 
defendant, e 


The mortgagee 1 brought a bil 
in Chancery, to have the defect in the exccu- 
tion of the power ſupplied there, but could 
gain no relief; it being held there by Brich. 
man, Chancellor, that the marriage and por- 
tion of the firſt wife extended to the iſſue of 
the ſecond, and chat the father and ſon join- 
og in the conveyance, and the power not 
being recited therein, it could not be intend- 
ed to be done in execution on che pow zer, but 


A volun- 


©» 


A r mortgage will be odd; as 
faudulent againſt a purchaſer for a valuable 
conſideration, but ſuch mortgage may be- 
come à good one, by being Eos tor a 
raluntite NE | 


. Thus, in | vis  Newport's caſe, which 
vas upon an aſſignment of a mortgage made 
by K, in 1759, and after by divers meſne 
aſignments veſted in M. as executor of C; 


it was objected, firſt, that it did not appear, 
that any money was paid upon the original 
mortgage, and that therefore it was fraudu- 
lent, and that it being fraudulent in the crea- 
tion, though C paid a valuable confideration, 


Andrew News | ; 


port's caſe, 
Skinner 423. 
Sc. by the 


name of 


Smortle vv. 


5 Willams, 


1 Salk. 248. 
3 Lev. 87. 
Holt, 478. 
Comh. 247. 
et vid. Prodger 
&. Langham, 
7 Keb. 485. 


Sid. 134. bl. 8. 
yet this would not purge the fraud, and 


e ¶ make it good againſt the defendant, who ] 
- WW: purchaſer bona fide, and for a valuable ; 


good between the parties, and being ſo, 


conſideration : Sed non allocatur; for Holt, 
Chief Juſtice, ſaid, that che firſt mortgage was 


where the firſt mortgagee aligned for a valu- 


"I able conſideration, this was all one, as if the 
8 irt mortgage had been upon a valuable con- 
or- 


ſderation, for now the ſecond mor tga- 


cap. 4. that no mortgagee, bona fide, and upon 


bis act; but 40 foal land i n 1 jach force, as be- 


gee ſtood in his place, and therefore was 
within the proviſo of the ſtatute, 27 Elix. 


food confederation, ſoal be impeached by force af 
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fore the aft made. ” And he ſaid, if this p · 
viſo did not extend to W. my 0 what als) 
would: it As nk ; 


bs the eee 9 a ſecond ob- 
jedtion was alſo taken to the aſſignment, 
upon the ground, that it was not made upon 
the land, which; as the mortgagor was not 
a party, and the mortgagee was never in 
poſſeſſion, it ought to have been; for though 
it was admitted, that the firſt aſſignment was 
good, upon the preſumption that the mort- 
5 gagor was in the nature of tenant at will to 
the mortgagee, and ſo his pofſeſſiaa the poſ- 


ſeſſſon of the 1 mortgagee, yet, by the aſſign- 
wi ment, the will Was determined, and the b 
1 mortgagor was not tenant at will to the ſe- f 
cond aſſignee. But the objection was held . 
by Holt and the Court, to be bad; for though b 
the mortgagor was not tenant at will to the 4 
ſecond aſſignee, yet he was not a diſſeiſor, bu . 
a tenant at ſufferance, and if no diſſeiſn g, 
was made, then no right was diveſted; 0 

5 and no diſſeiſin could be made without a tor- 


tious entry, and here there was no ner 
entry; and therefore, though he was tenait 
at ſufferance, yet the mortgagee (his eſtate 
not being diveſted and turned to a right) 
might aſſign. And G. Eyre, Juſtice, ſaid, thak 
when; a mortgagee for himſelf, his executor 6 
N adminiſtrator 
. | 


. 0 5 by 
9imitiiftrators; and aſſigns, covenanted wid 


take the profits till default of payment, the 
covenant being for his aſſigns, this would 
rule the whole caſe, and he ſhould be pre- 
ſumed tenant-at will to all the —_—_ as 
vell as to the faſt ot bg 


506 if a any act were done 55. a Were 
in poſſeſſion, under the claufe that he ſhalt 
enjoy until default of payment, which 
amounted to a diſſeiſin, or diveſted the eſtate 
of the mortgagee, and turned it to a right, the 
aſſignee of a mortgage ſo circumſtanced, would 
gain no eſtate by his aſſignment, and would 
e be defeated in any attempt to gain the poſleſ- 
fion, until ſuch tortious act was done away, 
and ia caſes which might be put, abſolutely 


the der ſuch clauſe, were to make a diſſeiſin by 
ſeoffment, and then levy a fine, followed by 
eilig 


five years nonelaim; this I ſhould preſume, 


edi would be a com plete bar to the mortgagee, 
4 and all claiming under. 1 

nel Th 1 

og But, as great miſchief would enſue, if the 
ud ion of diſſeiſins againſt the intent of par- 
5 ties, by the accidental acts of tenants at will, 


were encouraged, the Courts have ſet their 
faces againſt obſtacles of this kind wherever 
they haye occurred. 

15 Thus, | 


the mortgagor, that he ſhould' enjoy and 


Powſeley v. 
Blackman, 


"hs: Jac. 670. wal, mentioned before in this treatiſe, and 
which aroſe on a ſpecial verdict in ejectment, 


enter into the land mortgaged, and that the 
mortgagor, before any of the days of pay- 
ment, let it for ſeveral years, rendering rent 
to himſelſ, and died, and the leſſee entered 
by virtue of the ſaid demiſe, and took the 
Profits, claiming nothing but the term, and 


lands to the leſſor, and that the mortgagee 
. afterwards made his will, and deviſed the 


that the mortgagor was only tenant at will 
or tenant at ſufferance to the mortgagee, it 
became a queſtion, whether his making a 
leaſe for years, and the leſſee entering and 
paying the rent, and claiming nothing but the 


yieldipg up the poſſeſſion to the bargainor 


1 466 » 
N Busy in the caſe of Poel and Hlact- 


it was ſtated, that the mortgagee did not 


at the end of the term ſurrendered: vp the 


eſtates in queſtion; and, it being admitted 


term, and after, in the end of the term, 


ſhould be a diſſeiſin; and if it were a diſſeiſin, 92 


whether it was not purged by the re- t 
entry of the mortgagor, and his occupying tha 
it in flatu quo prius, and reducing tie of! 


inhericance to the mortgagee, ſo as he 
was not out of poſſeſſion, and ſo his vil 
good; for cn that faf? the validity of it 2 
pended And as to this point, all the juſtice 
reſolved, that when the mortgagor entered 


(4 


"4 30 


Gs it ſhould be cqnceived, upon the verdict 
he did) if he were a diſſeiſor before (as they 
did not agree that he was, becauſe neither 

the leſſor nor leſſee intended to make any 
diſſeiſin, the leſſee claiming but his term) 

it was only a diſſeiſin in the /eſee for years; 
and when the term being expired, the bar- 
gainor re-entered, that purged the diſſeiſin, 
and the mortgagor was in, as he was before, 
and the inheritance was re-veſted in the mort 
gagee, and his will ſhould be good. And 


ouſted by a ſtranger, and he re-entered, he 
was tenant. at will again to his leſſor ; for 
etherwiſe, it would be a miſchievous caſe in 
many aſſurances, where the mortgagor being 
in, upon condition to pay at the end of the 
year, and in the 1 interim, that che mortgagee . 
ſhould not meddle} and the mortgagor made 
a Jeaſe for half a year, and after re-entered : 
before the day of payment, that the mort- 
gagor ſhould be a diſſeiſor againſt his own 
intent, and the intent of the mortgagee, and 
that the mortgagee ſhould be ſaid to be out 
of poſſeſſion, ſo as he could not make a bar- 
gain and ſale at his will. By this means 
many aſſurances would be deſtroyed, which 
the lay7 would not ſuffer. Wherefore the 
law accounted, that the mortgagor by his 
18. entry. 


therefore they held, that if tenant at will were 


« 1 5 


OY 1 in of Sis Bil hs and that 
1 n e 


* Pb dd W225 bs 


unden. Ad- in Fes 4 of Blundei 158 "Bough, 
Car; 302. which aroſe afterwards, it was held, fuch 
_______ - under-leaſe by leſſee at will; would not make 

a n n n the lefſor 1 volens. 


1 hers a hens feiſed. of: Und i in | tail, by 
0 | | zudem covenanted, in conſideration of 
marriage between his eldeſt fon and heir, 


and E, to ſuffer a recovery of certain lands to | 

the uſe of the ſaid and E, and the heirs Ml 

male of the body of , with divers remain- ' 

ders over. The martiage took effect, and . 

+ entred by the aſſent of his father and occu- l 

pied at will; and afterwards: by indenture n 

| | demiled the land to A and B for tuenty-ore M ® 

| years rendering rent. The leſſees entered, 1 

and were poſſeſſed, and they being ſo pol- 1 

ſeſſed, the father and ſon by indenture cove- an 

nanted with D and others (for that the aid a 

ſettlement was not executed, for the pe Ki 

7 formance of the aſſurances and uſes compri- a: 

| fd therein) to levy a fine of thoſe lands 1 

+ amongſt. other uſes, to ſecure 2 jointut a 

4 to E, which fine was levied according 8 

| | . 17. Then (the ſon) died without ſue * 

1 male of his body; afterwards A. (one of ti - 

| Elkes) died; and then B, the other leſſe, M d. 

= £3 „ indenti 
N 


——— > 
— 


| 4 


3 


Aide involled within ſix and thin n- 
n * a ne ſum of ug d bar- 
2 apparent of H, and to his heirs, After- 
wards H (the father) died; and C (the ſon) 
entered, upon -which the jointreſs entered; 
and on an ejectment brought by C to reco- 
ver the poſſeſſion, judgment was given in the 
common pleas by three judges againft one 
for the plaintiff the ſon; but on writ of error 
in the King's Bench, it was held by three 
judges againſt one, that the judgment was 
erroneous. The main queſtion was, whether 
by any of theſe acts there were a diſſeiſin 
committed to I noleus volens ? and if there 
were a diſſeiſin, who ſhould be the diſſeiſor 
and tenant to the freehold ? And as to the 
firſt point, Jones Berkeley, and Croke, Held, 
that the law would not impute nor conſtrue 
it to be .2 diſſeiſin, unleſs at the election of 
H, when none of the parties intended it to 
be a diſſeiſin, nor to ouſt him of the poſſeſ- 
ſion ; for as Coke, Littleton, (153) defined it, a 
diſeiſin was where one entered, inteiding to 
wurp the poſſeſſion, and to ouſt another of bis 
freebold; therefore the Court were to enquire, 
quo animo bot fecerit, why he entered and in- 
truded? and it was at the election of him to 
whom the wrong was done, if he would allow 
the wrong-doer to be a diſſeiſor, or himſelf. 
Vor. II. 5 ; Bb | | ous 


Supra. vol. I: 
185. 


A 0 0 
out of poſſeſſion. ;. Tenant 6s qvill; they wid, 
Was at the- will of both parties, and-the will 


ſhould not be determined by every act. And 
they cited and approved the caſe of Pow/eley 
and Blackman; and they ſaid, that it ſhould 
not be intended, that the ſon intended to 
diſſeiſe his father, but that the leaſe was made 


by the aſſent of the father; alſo the party to 
whom the leaſe was made, did not claim any 


frechold, but to have the leaſe only, and to 
pay his rent, and paid the rent accordingly; 
ſo there was no intent in any of the parties to 
make a diſſeiſin; chen the law ſhould not 


conſtrue it to be a diſſeiſin partibus invitis. 


And that hereby it followed, that the free- 
hold remained in H, until the fine levied by 
him and his ſon V, and fo the uſes thereof 


were well raiſed, and the jointure well aſſu- 


red. But they held. farther, that, if there 


were a diſſeiſin committed by theſe acts, V 


who made the leaſe, was the diſſeiſor and 


tenant, quo ad all perſons, but the firſt leſſor, 
but quo ad the firſt leſſor, they both were 


diſſeiſors; for when tenant at will took upon 


him to make a leaſe, which was a greater 


| eſtate than he might make, that act was 4 


Vvnto him, and he accepting thereof, he wi 


diſſeiſin, and by this leaſe for years made, 
and the leſſees entering and paying the rent 


in as lecke. and the e was, the diffeifor, 
; | =: mf 


wy 1 i : 
* . 


*. 


N Py ) 
auch bad che reverſion expectant upon this 


annexed to ſuch an eſtate upon which he 


gift in tail amongſt themſelves, and all others 


were both diſſeiſors. Then when leſſee for 


and V his ſon, conveyed. well the freehold, 
and the uſes were well raifed upon this fine, 


to be reverſed, and the majority of the judges 


in S. 


B b 2 aſſignments, 


leaſe; and this leaſe betwixt them, was an 
intereſt derived out of the inheritance, gained 

by this diſſeiſin; for if a leſſte for yeats made 
a feoffment, although it were a diſſeiſin tio 
the leſſor, yet it was a good feoffinent betwixt 
them - de allo, though not de jure, and the 
ſeoffee was in the per, and warranty might be 


might vouch. And if ſuch leſſee for years 
or at will, made a gift in tail, or a leaſe for 
liſe, that created a good leaſe, or a good 


beſides the firſt leſſor, and as to him. they 


years entered according to the leaſe, and 
paid his rent, the freehold betwixt them 
ſhould be in V, who made the leaſe, and | ow 
in the leſſee ; and then the fine levied by H, "= 


and the jointure well ſettled. And on theſe 
grounds they held, that the judgment ought 


agreeing with N it was reverſed accord- 


#. 1 FO PICS Por. % caſe. 

tioned, it was contended, that though the Skinner, $23 
1 * 

mortgagee was not out of poſſeſſion by the 1 


ſupra, vo 


F a 


Ins Ardrew Newpert's caſe, 1 men- AndrewNew- 


Williams, as 
5 NA 9 5 1 


x Salk. 245. 

3 Lev. 387. 

Holt, 478. 
247. 


. ys ol poſſeſſion, for the ejectment complained 


which the leſſor of the plaintiff, who was the 
principal perſon, was not a party; and not 
being a party, this could not be given in 


- 


8 
hy nine, ye yet he might'b® owt? of — 
fion in that 855 at his election, and that he 
had made his election ther to be out of 


poſſeſſion, for he had brought an tje#ione 
- firme, and by it admitted himſelf to be out 


of a tortious entry, and an  oufter, and this 
being a matter of law, he was eſtopped to 
alledge the contrary, ſed non allocatur; for 
per curiam, an ejectment, as it was in com- 
mon practice, was but a feigned action, to 


evidence as an eſtappel againſt him; and 
_ therefore he eould not maintain an action for | 


Fer Holt, in 
. gagor, and he re- enter, this will be a deter- 


Smartle V. 


1 Mt cals an aſſignment by the dice without 
A re-entry would not Bs wa 


the mean profits, without an actual entry, 

burt the leſſee might; and it had been ruled, 

_— that che bringing of an ejectment, was not 

uch an entry or claim, which ſhould avoid 
a fine and non-claim for five years. 9090 


MW. 
1 


But, if then mortgagee enter r upon the mort- 


mination of the will, and the re-entry of the 
mortgagor a merely tortious entry, in which 


1 F F P * ” * 7 
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9 73 0 
e; if. the. mortagee or his aſſignee, by 


his manner of pleading, were to admit a 
diſſeiſin, the aſſignment n be made on the 
lands 95 n, bad. 


"Aqueſtion aroſe i in the 5 1 a nd Ws © 
berween the aſſignees of the bankrupt and a Vier. 
mortgagee of the brew-houſe, whether the 


fixtures paſſed by the mortgage on the follows 


ing facts; In 1745, R fold the utenſils of a. 
breg-houſe, and let a leaſe of the brew-houſe = 
to B; and in 1746, mortgaged his brews 
houſe, with the appurtenances, Sc. to 18. 

B, after this, ſold his I; aſe and ytenſils to V. 
who, for a ſum of money in 1748, mortgaged 
the whole to R; afterwards R became a 


þankrupt,. and his effects were veſtedin ©, 
as aſſignee under the commiſſion, who as 


| deren in the place of the bankrupt, was 


entitled to the mortgage from W. and by. 


yirwe thereof claimed che utenſils, 


1 85 the mortgagee of the . in m. 


; 1749, inſiſted, that the fixtures paſſed by his " 
mortgage; a petition was therefore preferred 


to the Chancellor * a Aron th of all the 


Oe" er 


Er 7 curiam, 5 is oak for a mere mid. 
action at law, and might be determined _ 
A 


_ 
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wid, 


action Rewer or. detinue. Tam inclined 0 


manner of deſcribing the parcels, ſhews, that 
be did not at all mean to mortgage the 


and executor, is another thing. The free- 
| hold deſcending. on the heir, the executor 
Cannot enter to take away fixtures, without 
being a treſpaſſer. But there is another rule 
5 between landlord. and tenant; during the 
term a tenant may take away chimney- pieces 
and even wainſcot, which is a very ſtrong ; 
caſe, but not after the term; if he did, he 
would be a treſpaſſer. A mortgage, it is 
ſaid, is a purchaſe, but then it is a redeem- 
able one. How does it ſtand between a pur- 


( 5714! 15 


think, it was not the intent of R to mortgage 
the vitenſils; for there is ſome deſcription 
generally of things in a brew-houſe. The 


utenſils, for the word appurtenances ſeerns 0 
intend e IE a to our-houſes, 


4 


"The rule as to fttotes as Dede an beit 


1 0 
chaſer and a vendor. Ika man ſells a houſe, x 
| where there i is a copper, 1 brew-houſe, R 
where there are utenſils, unleſs there was 4 
ſome conſideration given for them, and a 1 

| valuation ſer upon them, they would not paſs, te 

Bur then another queſtion will ariſe; what 5 
action can you bring ? For where things are * 
fixed to the freehold, an action of rover will 


not lie for them. Several ſort of things are 
es | fixed 


Ca) 


away, as beds faſtened to the cieling with. 
ropes,” nay, frequently nailed, and yet no 
doubt, but they may be removed. The dif- 
ficulty with me is,” the poſſeſſion of the mort= 
gagor; but that is cleared up, becaufe it was 
the expreſs agreement between the parties, 
that the mortgagor ſhould not be prevented 


from coming on the brew-houſe. I appre- 
hend the ſale of the utenſils was a defeaſible 


ſale, to revert to the mort gagor, the bankrupt, at 
the end of the term; and if ſo, there is an 
equity in the grantor, and therefore, as to the 


mortgagee, a poſſeſſion in the bankrupt. Let 
it ſtand over to the next day of petitions, and 


let the mortgagee produce all deeds and wri- 


tings, and the we, ou at "In ue h to take . 
N eh * he N * 


defendant V had mortgaged lands to the 


plaintiff H, to ſell him the faid land free of 


terwards }/ releaſed to R the condition and 
power of redemption, and pending the ſame 


all incumbrances for 250 J. of which 50 1. 
were actually paid to the defendant . Af- 


bill, releaſed to the ſaid R, the mortgagee, 
all his right in and to the lands; but no 
money or other valuable conſideration 
ITY T4) . appeared 


2 
*. a 


- Uzi a bill in Sviey the wy was, "4K the Hin a. Worſe- 
. ley and Rog” 
ſon, Hard, 


other defendant, and then articled with the 33% 


| aſſurance, and to be 1 elieved i in the N : 
; and * ee from R was ns" | 


( ne.) 


appeared to have been: paid or given ſor 
either of theſe releaſes; and che Court held, 


that neither of them ought to obſtruct the 


conveyance to H by M; becauſe they vere 
given without any valuable conſideration, and 
one of them pending this ſvitz and. that: both 
theſe releaſes Was to. be. 0 5150. as n 


Bor in hs laſt cas we Go doubted, 


r whether, upon t the bill as framed, the defen- 


« gant R could be compelled to convey his 
eſtate to the plaintiff, upon the payment of 
what was due upon the mortgage and intereſt; 
becauſe the bill prayed only a diſcovery 


againſt, R, and chat . ſnould make the 


Where. an 1 of W e is pur- 


chaſed. in by ſeveral perſons. intereſted in a 


mortgage, it ſhall enure to the mortgagees 


in we 2 manner 25 ern hold the ry" 


Fawards: v. 


| - Faſhion, Pre, 


Chan; 9 5 


LY 


- hi tn W 2 man bring a 


"perm for years, by his will, deviſed all 


his perſonal eſtate, of what nature ſoever, to 


his executors, in truſt for the payment of his 


5 debts, and afterwards deviſed the reſidue and 


overplus 


We Teh. 


IIe 
overplus of his ſaid perſonal eſtate td hiv t] 
daughters, equally to be divided between them, 
and died; and, the dehts being farisfied, the 
daughters eontracted with the mortgagor for 
the purchaſe of the equity of redemption, 8 
and inheritance of the mortgaged eſtates to 
mem and their heirs, and articles were exe- 
cuted on both ſides accordingly ; and a de- 
cree obtained for a ſpecific execution. One of 
the daughters, after the death of the other, 
claimed the whole inheritance by ſurvivor- 
ſhip, as a jointenancy; and the queſtion on 
2 bill filed by the deviſee of the deceaſed 
6 daughter was, whether this purchaſe of the 
" Wh jobericance were a jointenancy, or a tenancy 
in common? And it was decreed to be a 
„ rvnaney in common ; for ſo was the mortgage 
deviſed to the two daughters, wifereon this 
_ MW purchaſe of the equity of redemption and in- 
— heritance was founded; and therefore they, 
having! ſeveral. and diſtin intereſts, as te- 
nants in common of the mortgage, and pay- 
Ing an equal proportion for the purchaſe of 
the equity of redemption and inheritance, - 


ſhould ans that 1 in LN ie manner. 5 
a i | 


ll Where: an executor 3 an "equity 251 Ryan =-Ryal, 
to rederprigh of an eſtate, on which a teſtator _ _ 


11s had a mortgage, it was conſidered as aſſets, 
nd and: a lable to legacies. 


1 


"Addons, 


_ 'Truſtees, , — 


in a marriage” ſettlement, there being no 


Ne 3 nee 


platt e, 


| Chan. 303. | 


iſſue, were decreed to Jo's in a e "a fore- 


f 


a "x. is 
134 £ 


In the 0 to „dich > Aude 8 madea 
mortgage of the lands in queſtion, for the 


term of 1000 years, to ſecure” 1000 J. and 


intereſt, and afterwards upon his matriase 


#-rtied theſe lands thus in mortgage, to the 


uſe of himſelf for life, remainder to the uſe 


of truſtees during che life of the huſband, to 
ſupport contingent remainders, «remainder to 


the wife for life, remainder to his firſt and 


other ſons in tail, remainder to his own right 
heirs; and having no iſſue, articled to {el 


cheſe lands to P, who brought his bill in 


: equity, and fer out theſe matters; and that 
the truſtees refuſed to join, and that the 


a ſpecific execution of the agreement, and 


mortgagee threatened to enter; and prayed 


: that the truſtees might join in the convey- 


ances. & and his wife by anſwer ſet out the 


 ſetlement, and that they had been married 


ſix years, and had no iſſue, and confeſſed the 
* contract wich P, and were willing to perform 


Ile truſtees ſet out the marriage ſet 


: dee and were willing to do as tit 


Court mould direct, being indemnificd. 


wa F, it was inſiſted, that the ſettlement 
being 


0 4379 ) 


bring only of an equity of redemption, the 


mortgagee was not bound thereby, but might 
not only enter, but forecloſe, which would 
bind, though there ſhould be iſſue afterwards 
born. And that the huſband and wife not 
being able to redeem, a ſale was abſolutely 
neceſſary, otherwiſe the benefit of redemption 
would be loft, as well to the huſband and 


e thereunto or. not. 6 RP! 


- Where: one „ deviſes: lagds We to 
one for life, remainder over, the money, 11 


voned, — 


y- Aa i ho W of ou parties. are RY 
he the Court, it will adjuſt them, without a 
ed drr bin e chat ene bir 


rm 


the 


and 


wife, as alſo to the iſſue, in caſe there ſnould 

be any. And the Maſter of the Rolls decreed 
the truſtees to join in, a ſale, and to be in- 
demnified, the ſettlement being only of an 
equity of redemption, and the wife being in 
Court and examined, W ſhe _— 5 


the lands nre- "redeemed, ſhall be hn : 


"Bia whe) one aſa miorijgaged unto Brent v. Beſt, 
B, part of his' copyhold lands in fee, being 
cuſtomary lands of inheritance, B ſurreadered 
bem to the uſe of his will, and deviſed them 
to * bane for life, remainder toCin fee, 
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aw) 


made his wife extcutrix a bil 
pending to redeem, to which = ＋ 
and the remainder- man were defendants; 
jt was prayed on behalf of C, that if the 
mortgagor redeemed, C might have a pro- 
portionable ſhare of the redemption - money, 
. according to the value of the eſtate he had in 
0 the land, And the mater, in fact, appexrn 
N to be ſo upon the pleadings; although Cha 
no croſs bill for the purpoſe, nor had 6 
much as inſiſted upon it in his anſwer, it ua 
ordered by the Lord Chancellor, that ( 
 * ſhould haye his proportionable ſhare of th 
redemption- money. And the ordinary rul 

of the Court, in ſuch caſe, was ſaid to be, 
o that one third of the money ſhould be paid i 
85 . | "Y - Us tenant for life, and wy two thirds reſidue 

; ng 


E - 


"i Tr be v ' one je mortgaged his BREW to 1 
| F Atk. 4. who paid no money in conſideration of the 
mortgage, but gave the mortgagor a bond 
for 130 J. the mortgagor afterwards: mad 

the mortgagee his executor and died. Thel 

the heir of the mortgagor, brought his bil 

to have the real eſtate exonerated, -confide 

ing this bond as aſſets in the hands of tht 
daäeſendant. And fo it was held to be; b 
notwithſtanding, at common law, the maki 

an obligor executor, extinguiſhes his a 

| ” M 


F F ES => FT ha =» co 


%y 


. 
in tlüs caſe; Ae bund ſhall be conſidered 


1 oy in- the hands of the defendant che 
gaecutor, and applied; for the payment of fu- 


om 


e neral-expences and legacies, to the exonera- 

ö „ e beg 

7 5 

n le e e is de by bn a 
eme, and there is a covenant to levy a fine, 
and the fine is covenanted to be levied ofacer- 
IM tain term, if the fine be not levied by the time 
in which itis covenanted to be levied, it ſeems 
dat it will not ſtrengthen. the deed of mort- 

be gage, if any war uſes be Pg dat a ſub- 

ule OR deed. * 
be, if 

to 


\This<ueſtion emed in the caſe at "I Fleetwood * 


hoe 1575 and Templeman. There, a man and Toon 


his wife, in the year 1692, made a mortgage _ } Chai, 


of the wife's eſtate of 401. per annum, for the 


Im of 7891. and covenanted in the mort- 
the gage deed to levy a fine of the eſtate i in the | 
Lafer Term following. The fine was not 


evied till Trinity Term, in the year 16953 
then, in conſideration of 10. more, they 


1 vined in a conveyance of the equity of re- 


Rep. * 8 55 


ide demption to an aſſignee of the mortgagec, 
tn and covenanted, that the fine theretofore | 


kvied; ſhould be to the: uſes of this deed ; 


ben ä increaſed in value, „ filed = 


3 the huſband being dead, the wife, 
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bil to "redeem; ; and one ground, on which 

| ſhe founded her claim, being the invalidity 

of the latter deed to declare the uſes of the 
fine, Lord Hardwicke ſaid, that he was in. 
clined to think, as the covenant to levy the 
fine was confined to one particular term, and 
was not levied till the next term / after, that 
the huſband and wife might, by the deed in 
1695, covenant that the fine-theretofore 

| levied ſhould be to the uſe of the latter deed, 
and the former deed in 1692, might be laid 

9 5 out of the caſe, as the covenant under it, for 
levying the fine in Eaſter Term, was not 
ſtrictly purſued, But it is ſaid in Barnar- 
d:fton's Reports, that his Lordſhip faid, he 
would not determine the caſe upon this point 
only, but upon the whole circumſtances, 
which he did eee e the mort- 


55 gagor. 


iP he eeftu que 100 of 3 e 

5 is anſwerable, if his truſtee produce them 

not on application to redeem ; and that as 

well where he is conſtituted truſtee by in- 

| EE ference of law, as where he is ee by 
: NN. the poſitive act of the. . 


Ferne e. Thus where p, whoſe executor the plaintiff 
No Fromm. was, being poſſeſſed of certain pieces of 
A2chan 0a. 336 hangings, put them into the hands of 4, an 


5 i 92 88 


- Ca} 


caſion for money, deſired B, who was a 
ſerivener, to lend him 500 l. on the hangings, 
which he did, having previouſly enquired of 
4, as to their value And afterwards P 


gave a judgment alſo for the debt with in- 
tereſt, the hangings being flill in 4's hands. 


in, though the ſecuricies were in his name. 


value. B and C pretended ignorance of the 


tereſt, and the ſecurities were thereupon 


delivered up to him by B, in whoſe hands 
they had always been, but the hangings be- 
ing ſold; could not be had; and B ſaid, he 

had nothing to do with J. Hereupon the 


plaintiff, the. executor _ of the mortgagor, 


uvpholſterer, to ſell for him; but having oe. 


— 
1 k 


—. +<V* 7 5 F y Ly ; * 
— SO yy * n Lat Bark CS 1 nd l 4 


borrowed on the hangings 100 J. more, and 


The money lent belonged to C, for whom B 
dealt as a ſcrivener, but neither P nor his 
executor knew that, nor did C appear theie- 


A fold the hangings privately at an under 


fale; but A, after the ſale, deſired the plaintiff, 
the executor of P, to ſell them, who refuſed 
Sg ſo to do, unleſs he might firſt ſee them. The | 
- WH plaintiF paid the money borrowed and in- 


| exhibited- his bill in Chancery againſt A, E, * 
and C, to have the hangings or the value in 
money. And it was decreed, chat the de- 
kndants: ſhould pay the money. Then B 
and C petitioned for a rehearing, and that 
the decree might be exp! tained as to them 
only; 


_ NR ER 


- — —— way. 


*Y > 5 1 
8 2. 8 


cheti; as they did not put the hangings into 


OH) 


fy; for that there was no reaſon to chatge 


A's hands, but they were placed in 4's 
hands by P, with power to ſell them, and 


therefore they (B and C) ought not to be 


charged by A's default. But the Lord 


Chancellor, on long debate, affirmed his for- 


mer decree; for by the ſale and mortgage, 


P diveſted his property, and the goods be- 


came B's, and 4 became truſtee for B, and 
B muſt anſwer for his truſtee A, who ſold 


them after the. mortgage. And though B 


ſor the ſerivener keeping the ſecurities for 
B, I truſted him thereby withal, and he had 


pretended to act as a ſcrivener only, and as 


an agent to lend B money, they were to be 


looked on as one perſon as to the plaintiff, 


power to diſpoſe of the monies, and he un- 


Legge Seale, 


3 Air ho 


dertook the ſame by keeping the ſecurities 
and ſhould be anſwerable as B. 80 


Loi ele e 1d, in th 


caſe of Lucas and Seale, that where there are 


| ſeveral executors, and one of them is indebt- 
ed to the teſtator, for which he has given 


ſecurity by way of mortgage on his eſtate, if 


the co-executors are apprehenſive that he is 


inſolvent, and that the eſtate may prove 2 
deficient ſecurity, bringing a bill againſt him 


to forecloſe 1 is improper; ; becauſe the teſtator 


having 


6. 9.4 ».4 . 


« As 3 


baving.made him an executor, gives him ah 


2 224 


Intereſt in the mortgage, the other * 


ſhould Ning: a bill for ſale of the eſtate. | 


— 1 Atkin *. Ur. 
| Where a mittige 1 alive ins, Combi 


default, to make farther aſſurance, for the pad. 
abſolute ſure making, &c. Holt, Ch; Juſt. —— 
| ſaid, the farther aſſurance muſt be abſolute; 
but this ſhould not oblige him to releaſe his 

equity, of redemption ; and he ſaid, a war- 

ranty was not to be inſerted | in ugh farther 

aſſurance. V | 


"Where a t beide a b he 3 r will 25 

ought to ſhew that the mortgagor being, or 
pretending to be, ſeiſed in fee of the premiſes, 
did make ſuch mortgage, &c. otherwiſe the 
perſon, undertaking to mortgage, may be a_ 
mere ſtranger, and have no intereſt in the. 
premiſes, though he takes upon him to 
mortgage them. 3 


Where the original N of Gert s was 1 erat , 
loſt, it was decreed, that the counterpart r 
ſhould be allowed as an original, and admit- * 


ted ; as ſuch at any trial, Sc. . 


The plaintif and his 3 brought their bill Coppin m__ 
whe 2 F. Will. 497. 

edeem a mortgage of the wife's eſtate; 
the defendant BY in a plea to the bill, which 5 
2 5 II. ce * was 


was not abated by the death of the huſband, 
the order for coſts being 1 in nature of a Joint 


0 3s, * 


was n for which 51. coſts was of 
. courſe given to the plaintiffs ; ; the defendant 
brought a croſs bill. tg. forecloſe. the. wife, 
who being the furviving plaintiff in the origi- 
nal cauſe, moved the Court, that proceed. 
ings ſhould ſtay in the croſs cauſe, until the 
plaintiff, who was defendant in the original 
cauſe, had paid the 51. coſts due upon over- 
ruling the plea. It was objected on one ſide, 
that theſe coſts muſt be intended to have 
been laid out by the huſband in the original 
cauſe, and that, conſequently, upon his deat! 
the ſame were loſt. On the other fide, ir 
was inſiſted, that this original ſuit was in 
right of the wife, who being entitled to the 
equity of redemption, the hufband joined 
therein only for conformity; and that the ſuit 


judgment, | which muſt. ſurvive to the 
wife; and that the ſum for coſts was certain 
buy the courſe of the Court, though not ex- 
preſſed in the order. The Lord Chancellor 
. for ſome time doubted, but afterwards taking 
it to be as a joint judgment for a ſum certain, 
| determined that it did ſurvive to the wiſe; 
whereupon it was ordered, that proceedings 
ſhould ftay i in the croſs cauſe, until the de- 
fendant in the original cauſe, ſhould pay the 
$1. colts for N his plea-. 


FINIS. 


; " 


„„ 


account, . 
\ PON + an elegit, or extent, at law, of _ 


Un equity, vol. i, 421, 422. 
Between the mortgagee and aſſignee, will 7 
not bind the mortgagor, vol. ii, 223. 
Not decreed againſt the mortgagor during 3 
| the time he is left in poſſeſſion of the 
in mortgaged premiſes, ibid. 269. 
Decreed againſt mortgagee from the time he 


oe enters and takes poſſeſſioh. ibid. is 
— againſt mortgagee put into poſſeſſion 
18 immediately on a mortgage made, ibid. 8 
in, 


„ mag 
—— on Helfp mortgages—if the profits 5 


ns greatly exceed the intereſt, 14id, 
de. Stated between the firſt mortgagee and mort- 
m0 when there are ſeveral mortgages, 


will bind the reſt if there be no fraud or 
e, ibid. 25 „ 


e „„ Between 8 


1 308 ih 


Between the mortgagee. and aſſignee, will not 
conclude the mortgagor, vol. ii, 277. 

On a bill to redet m or. forecloſe, taken in a 
cauſe, in which tenaiut for life of the equity 
of redemption } is party, will be binding on 

contingent remaider- men, ibid. 278. 

Between the aſſignees of a mortgagor and the 
mortgegee, binds the mortgagor and thoſe 

who claim under him, 74:4. 278, 279. 

Againſt alſignee, after ſeveral aſſign ments, 
will be confined to profits after his own 
time, ibid. 277, 278. e 

2 Taken by a Maſter upon a decree, in which 

an infant is plaintiff, wil bind the infant, 

ibid. 281. 

When annual reſts made 1 in raking the ac- 

count, ibid. 

Decreed, includes. ſums W ea afterwards 

though not conceived | in thoſe on, iid, 

282. 838 


Vide Portgage, Bortgagee, 


Advowſon, 


7 May be olg e vol. i, 19. 
Not to be pn to by moregagee, , vol. , 
226. 


3 


by mortgagor, at mongagee 8 nomi⸗ 4 
nation, Md. anne ts 

28 Preſented to by mortgagee, bill mY mort- 
geagor to compel reſignation muſt be with- 
dein months, ibid, 228. 

Will be ſold, on application of 1 8 to 
Chancery, i iid: 228, ee 


80 * 


<& 3 ) 
Adminiſtrator, _ 


Of Seger; entitled to Jonds mortgaged; 
B not redeemed, vol. ii, 8, 9. 


a a\ 
- 
9 
4 


de bonis non 18 alſo ſo died, 1 


entitled to lands," although chere be 


2 releaſe or forecloſure —if mortgagee not 
in poſſeſſion, ibid. 9. 


Though the heir of copyholder (mortgagee) 


admitted, ſhall have the land, ibid. 


Vide e Executor, Perſonal Eftate, 
Forecloſure, 


Agent. 85 
Vidde Notite. NY 


Agreement, ER: 
That 852 tuortgagor ſhall poſſeſs the pre- 


miſes without account, until default of 


payment of intereſt of e vol. i, 
10% -- 

To make the mortgage abſolute, on pay- 

ment of a farther ſum, if the debt not 
paid at the day, void, ibid. 133, 136. 

Subſequent, between the aſſignees of mort- 
 gagee and other perſons reſtraining the 
period of cxemption, not valid, 1574. 
138, 139. 


Subſequent, for redemption ans an abſolute | 


conveyance: executed; quere as to Its | 
effect, ibid. 139, 140. 3 

For pre- emption, in caſe of ale of 85 pre- 
miſes mortgaged, not illegal, vol. i, 140, 
141. But it muſt be taken nage of 
in proper time, ibid. 72 

Subſequent, made for an abſolute purchaſe, 
independent of loan, though there be a 


0 (3 declaration 


0 399, ), 

| declaration at the time that the mortgagar 
may redeem at a "period certain, will he 
Valid, vol. i, 141, 144. 
Aſter releaſe of equity of redemption, to re- 

deem at a time certain, good, ibid. 
But the time muſt be obſerved, ib. 
Reſtricting the redemption to a time certain, 
if the mortgage between perſons of the 
ſame family good, vol. bi,. 144, 147. 
3 hat the eſtate ſhall be irredeemable 27M 

the death of the mortgagor, if made with 

aviewtoa family ATOMS, is binding, 
ibid. 147. 

If not purſued, the eſtate will become 

abſolute, ibid. 
For a purchaſe, defeazable on re-purchaſe 
"06 1859 39S. 
1 note of hand conſidered as an age. 
ment for a mortgage, ibid. 425. 
Pau may be made to alter the rate of 


intereſt ſettled by a ee ibid 
46, 46. 3. if : 


Vide Evidence, Conditional Pur- : 
chaſe, Contingent Right of 
_ Redemption. Proemption, - 


Alien, 


Cannot be a mortgagor, vol. i, 1 
yy | * be a n ibid, 9 5 


Articles, . 
Vide Settlement, F eme covert. 


Allets. 


ts. 
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In ow, 8 in 1 bow 8 | 
Vol. i, 282, 293. 

Equity of redemption of mortgage in fee, 
equitable aſſets, ibid. 282, 283. Wo 

Contra of reverſion after mortgage for 

years, ibid. 286. 


Mortgage deviſed for payment of debts, 
5 "> aſſets, ibid. 287, 288. 8 


"Vide 3 of Redemption, 


Alſignees 


Ofa bankrupt, are ſubject to all equities to 
which the bankrupt is , vol. i, 4 37s 


494, 496. 
buen from ſhecific agree, ibid. . 5 


, 
Vide Bankrupt Bortgage, | 
1 Vide Account, 


- Aigner of Mortgage. 
Vide Intereſt, Account. 


Alsig nme nt 


Of goods, to give a particular creditor of | 


the aſſignee preference, ſeems valid, 

| though goods not delivered, againſt an 
execution, &c. if put in before a poſſibility 
of the aſſignee's having notice of aſſign- 

ment and taking poſſeſſion, vol. i, 33, 35. 
80 aſſignment of goods to ſecure a future 
contingent debr, would be valid, though 


Fo C 4 N ſeſſion 


Olk leaſes, diſtinguiſhable as conditional or 


4 


— not meant tO > Glow anten 
vol. 1, 35. en | | 5 f 


Vide Poſteſplon, il of Lading. 


. of Mortgage terms by mortgagee, without 
mortgagor joining may or may not 
effect a diſſeiſin according to circumitan- 

des, vol. i, 195, 198; vol. ii, 364, 36s. 


_ abſolute, in reſpect of making the 
aſſignee liable to the rent, vol. i, 209, 17. 
Of mortgage, with aſſent of mortgagor, 
thenceforward makes all money advanced 
F by 7 aligns carry intereſt, vol. it, 222, 
Contra, it colourable, ibid. 223, 
| When neceſſary to be made on the al 


ot ibid. 37 2, 373. 
Vide Terms for Hears, 
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Attainder; 
| Vide e e of, 


attorney, 3 
Vide ac Notice, OY 


Bann Notes, 
Hows far a legal render, © 


* . 


| 7 UW 


| 233 | "RE 
( * # 
5 .% » = 2 


ill EY 


” £Y of © q $94 = 4 
$62 2984, 4 | . ne 


His allgnees f may redeem: A i ade 
2 him, vol. 1, 258. 


ay apply to redeem if his heir n 


not, ibid, 295, 296, 


Part of his ed de may apply to reden, 


if the reſt diſagree to it, iid, 
Retaining poſſeſſion of things aſſigned ab- 


ſolutely, or conditionally, how affected by g 


21 Jac, c. 19, ibid. s - 
vis Alpignees. Feme Covert, 


| 
5 Bankruptey, 5 
; Commiſſion of, iſſued, prevents racking prior 
| WH and ſubſequent ſecurities, vol. 1,456, 458. 
A of, not 1 notice to a r 5 
* 493. „ 
| Baron and v Feme. 0 


Joins, ibid. 53, 54. bach fine will bind 
her truſt eſtate, ibid. 54, 55. 


not binding upon ber, if he dies before 
the fine levied, ibid. 56. 42 


Inſtance of a caſe of the above deſcription re- 
ferred by the court to arbitrators, ibi. 57. 


. prion to him tid. 8 
ant 8 . A buf- 


pt; 


Bankruj dd. sog 
1 N a a b 5 


Huſband cannot make A mortgage 55 bio 
wife's freehold, to bind her after his death, 
vol. ii, $2,—Unleſs by fine, in which the. 


Covenant by huſband and wite to levy a a fine, 


If a leaſchold eſtate of the wife, be mortgaged 
by the huſband, the equity of redemption I 
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A huſband cannot charge or grant away the 
truſt of a term belonging to his wife, 
el u, 58, . 

Afier coverture determined, aQts, amounting 
to a re- execution, by the wife, of deeds, by 
which her eſtate has been alienated, durin 
coverture, will give ſuch deeds Fa, 


n | 
Huſband, making a ſettlement on his mar- 


riage, in conſideration of his wife's fortune, 


| ſhall have eee N due to her, 
ibid. 68. 


Not unleſs the ſertlement made before 


marriage, ibid. 70. 

But the quantum of benefit the wife re- 
cCelves, is not material, 7 ” hs | « "Fo | 
And the ſame equity prevails, if a proviſion 

be made out of her own eſtate, ibid. 71. 


Exception, where wife is an infant or ſet- 
dlement after marriage, ibid. 7 1, 72. 
Not if ſettlement were in conſideration of | 


Part only, ibid. 72. 


—— entering into an agreement i 1 


ſettlement, will be entitled to her portion, 
although ſhe die be fore the ſettlement can 
be made, ibid. 7 3. 
Exception to the above rule, hid, 74. 2 
ſhall have mortgages due to his vit, 
as s choſes 1 in action, ibid. 74, 77. 70 
— entitled to her mortgage, if he fur- 
vive; under the ſtatute of diſtributions, 
ibid. 78. 2 

Not unleſs the mortgage be reduced into 
er by the huſband, or diſpoſed of 
by him for © valuable eng lenny ibid, 


G 79. 
Exception, ibid, 80. . 


17 5 < 395; bf 


Yetif his creditors get into poſſeſſion there«. 
of, the court of chancery will not interfere 
to wreſt ſuch ſecurities from them, vol. i * | 


80, 82. 


Nor will the lineal ei thereof i remaining in f 


her protect them, ibid. 


Otherwiſe it is if there be ele making : 


them a proviſion for her, ibid. 82. 
Or if the credicors cannot get at them with ⸗ 
out the interpoſition of the court, ibidl. 


But the creditors ſhall have the intereſt du. 


ring their joint lives, 7619. 


Court of equity will aſſiſt an aſſignee, from 


huſband, of a ſpecific intereſt, ibid. 83, 


| Quere, if no proviſion. made for her, ibid, 


86, 87. 


Huſpands covenant to convey a term belong. 3 
ing to his wife, will bind her in equity, 1 


ibid. 84. 


Caſes of aſſignee of bankrupt, nd ſpecific 


aſſignee, reconciled, vol. i, 89, g7.. 


veyance thereof, binds her, ibid, 92, 94. 
Mortgage ſettled on wife after marriage, 


977 


Teſt during his life, ibid. 245, 2 $% 


Vid Feme covert. 
A wife ſtands in a relation, which ae 


149, 165. 
3 e Perſonal Eſtate, 2 
Bill 


Huſband by depoſiting his wife's mortgage | 
as a ſecurity for a debt, though no con- 


void againſt creditors of huſband, ibid. 9 5, ; 
Huſband taking. in a mortgage of his wife, | 


being tenant in tail, and being in the re- 
ceipt of the rents, will not be allowed i inte- 


. — 3 ——— eres 2. — - — a 
Ns. Pon ptr > — — — 
2 m ðͤ . er gon prmnert gndegonnn— 


preſumption, that her huſband's "will 
vas intended to operate in that way, which 
vill be moſt favourable to her, vol. TR 147, 
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q 396 50 
VI of Laing, th 


—_— dhe vol. i, 29. 

\* „ Is aſſignable, ibid. | 

5 . Delivered and indorſed with a view to a ſale 

3 or mortgage, transfers the property of the f 
Won geoods it contains from the owner to the 

1 aaaſlſignee of the conſignee, 1419. 29, 30. 


4 Contra as between owner and conſignee, | \ 
SR. | while the goods are 1n * ibid. 30, 

. 8 N Farther obſervations on this ſubject, 2 

ö . | | 3¹5 32,33. ok \ 
V : Silt dtn t timet, 


| May be filed by him in reverſion den te- 
| nant for life, of the equity of redemption, 
to contribute to redemption, vol. y Thi 1 


Bill to perpetuate Teſtimouy, 


| Affects ee. with notice, vol. n as | 
Sh, 


Bond, 


coe! for the mee FAIRS of all cove- 
nants, payments, &c. compriſed in a mort- 
dee ed how forfeited, vol. b 12, 13 
„ 
F or n mortgage, ſhould. be fimply 
\ conditioned for payment of the money, 
without alluſion to the performance of co- 
en ibid. 15. 


„„ Vide Defeazance, | 
| Delivered 


#- 
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Pelivered, accompanied. with power to ſue, 
tantamount in equity to actual delivery 


of goods in poſſeſſion, ibid. 27, 4180 
1 Vide Poteſston. e "ERR 


When it may be tacked to nene 
| Vide! Mortgage. a 


May be the ſubject of a donatio mortis caſe, 


vol. ii, 353, 384. 
Debt extinguiſhed at law, aſſets 1 in equity to 


exonerate the real eſtate, ibid. 381, 382. 


Vide Tacking Mortgage, Mortgagee, 
Intereſt. | 


Borough Engliſh, 


Lands rol, equity of redemption | 
will CENT to me 8 1275 vol. i 


259. 


Cancellation 


of a mortgage deed, by the mortgagee, i 1s a 

releaſe of the a vol. i, _ 

But does not reveſt the eſtate in the mort- 
gagor, ibid. 244. 

11 doubtful by whom the deed | is 5 
it ſhall be tried on an iſſue, ibid. 


Ceſtui que truſt, 


Of things mortgaged, anſwerable for his 
truſtee, on refuſal” to produce things mort-= 


paged, vol. Us; 382, 384. 
Charatter, 


— 
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Of third Feria, if falſely, ſtared, exiles the 


perſon giving it to an action, by a perſon to 
whom it is given ſuffering 3 a loſs in conſe. 
quence, vol. i, 373˙ | 


- Children 0 


Favoured in equity, therefore 8 


eſtate to be chargeable with money for "ry 
benefit if unprovided for, imports power 
of mortgage or. ſale, vol. i, * } vol. ü 


* a 
Vide | Portions, | 


Conceaiment, 


By a aber 8 of. his ſecurities | 


from a ſubſequent mortgagee or purchaſer, 
is fraudulent, and he will thereby be poſt 
poned, vol. i, 366, 367, 373. 
The equity of the latter mortgagee will be 
increaſed, if the former be concerned in 
tranſacting the poem , ibid. 
367. 


Vide Witneſs, Portgagee, Piſrepre- 


 fenration, 


Condition 


In mortgage, ſometimes in the mortgage 
deed, ſometimes in diſtinet inſtrume nt, 
vol. 1, Ye OE REne 


 Annexcd to an eſtate mortgaged gratuitouſly, 


_ diſcharged by render and ref at the 
day 


115 3³⁰ 7 


Nets, ibid. 67. 


Cantra as to remedy, 1 to ſecure a. pre- 
exiſting debt, ibid. 7, 8 


Annexed to eſtates en conſidered to 
be of the former deſeription, ibid. 8. 


Conditional Conveyance, 235 


In contemplation of a ſettlement or family 
Ne diſtinguiſhed from a mortgage 


eh  Confignee, N 
Vide Bill of Lading. 
Conttruſtion, 


vol. b 0. 


void in itſelf, vol. ii, 167, 168. 


object of an inſtrument, vol, i, 508. 


Upon fair and equitable terms, allowed of in 
equity, in ſome caſes, and if contingency 
1 the eau is barred, vol. i, 145, 


te 


Contingent terms; i 


mencing, whenever all that is contingent, 
annexed to ſuch terms, has happened, and 


ln, 5. | 
And 


day Kimited * payment, and mortgagee 5 


in e of redemption, vol. i, 147, 148. 


Bad, if it render the inſtrument totally void, 
Of inſtruments may be aſſiſted by a diſpoſition 


Abthorizes the inference, that every thing is 
meant to be done, neceſſary to effect the 


Contingent Right of Redemption, 5 


For raiſin portions, are conſidered as com- 


ſuch term then veſts in intereſt, vol. 1, 84, 
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Abd the BO of ſuch. term, may then 


mortgage or ſell it for OY” of the * 
e ibid. 86, 88. 


Vide Truſtees. OS. 
Contribution, 


| Berween t tenant for life and remainder man 
of equity of redemption, how  Propor- 

_ tioned, vol. i, 276, 278. 
Diſtinction where the computation made du- 


ring the life of tenant for life, and when 
after his death, ibid. 278. 


Vide Tenant fn tal. 


Conveyance 
of property to be valid, muſt be perfect 


free from fraud or colluſion, vol. i, 17. 
L Fraudulent, of lands, tenements, &c. void, by 


N as © agua creditors 200 purchaſers, 
ibid. 


Copatcenes 
1 May n mortgage their undivided ſhares, vol. | i 
— bs 

 Copyhold, 


1 Vide Feme Covert, adminiſtrator, 
F ee Surrender. 


Cos, 


On proceedings on a forecloſure, vol. ü, 
34. 


* *  Counftl 


ca) 


* F Mi 
4 2 „ 2 7 * Es 1.8 . 4: 
$25 1 | 1 * 2k 1 K 3% 


- Covenant: 


That 8 mortgagor. ſhall convey the fee- 


| ſimple of the premiſes mortgaged to the 
— mortgagee, on default of payment at the 
time ſtipulated, vol. i, 11. 


—— money ſhall lay upon the lands for 2 


- ſpecific time, ibid. 16. 


129, 136. 


tion of a mortgage, ibid. 154. 

But the abſence of it may be material, ta 
explain the nature of the con tract, ibid. 
1% 368. 

In a leaſe; made by mortgagor and mort- 
gagee, and entered into with the mort- 
gagor and his aſſigns, will not ſupport an 


. * 220. 


_ Vide Portagor: 


Vide Term for r Bears, 5 
vue eieneſs; fo 
el, 


To reſtrain the equity of redemprion, ibid. 


For repayment, not neceſſary to the conſtitu- | 


action by the we of * mate 5 


Perſonal, given as a ſecurity for money before | 

charged on land, ſhall only operate colla- 
terally as an ulterior remedy; and ſhall not 
attach, in the firſt inſtance; on the perſonal 
ae of the covenantor, vol. ii, 194, 201. 
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0 Conſider a conveyance by a mortgagee im 


Will affiſt all perſons claiming an equity of 
Will do the utmoſt to fix the burden of debts 
: Where it requires an unuſual: thing to be Gone 
Will make a mortgagor allow a mortgagee | 


Will not point out, in a decree to forecloſe, 


8 Wherever a . has two * will 


upon which another creditor has no lien 


powered to fell, as ſubject to =. - "i 
if it be evident from + res 'peſte, that 


the vendee did not depend Fain the Power, 
vol. i, 136, 138. 


Will not ſuffer a mortgagee to pjudice a 


mortgagor, by a retulal to renew a leaſe, 
where it is evident that the refuſal is cap- 
tious, becauſe the renewal muſt be for the 
| Hr s benefit, ibid. 246, 247. 


redemption, except the claim be agank 
conſcience, ibid. 297, 298. 


where, in conſcience, it ought to fall, ibid. 
201, 20g. 


in furtherance of juſtice, will protect the 
party, decreed to do it, from any advan- 
tage to be taken of it, Wach under its 
own juriſdiction, ibid. 509. 0 


all expences incurred in conſequence of 
ſuits to impeach his title, on account if 
mortgagor fails, vol. ii, 280. 


i what title the mortgagor ſhall make him; 
but will decree him to 3 a good title, 
ibid. 306. 
oblige him to take his debt out of that 


2 i, 304, 3053 vol. Ay 330. 5 wa 


14 


Will conſider all acquiſitions of intereſt by 
the mortgagee in the fund mortgaged, as 
ſubject” to the eovenant of redemption, 2 

vol. i, 226, 307. . 

Conſider money on Kune, articled to be 
laid out in land, as land, vol. ii, 16. 

Will relieve n a of . #ids . 
50. - 
Vide Parſhalling Altets, peru 

E Real Eſtate, Equity . 


Courts of. 


Creditors, 


Plaintiffs in-a ſuit for payment of deBis; tow : 
to claim, vol. i, 287. 
By bond; have no lien on an equity of re- 


293. 
Of 2 * a banks; pt, may file a bil i 
to redeem, ibid. 295, . 


Vide Perſonal Eftate, Real enn; 5 


tit 

©, " Cutteſy; Tenant by; - 

obe, TART be; of a mortgage in fee of the wits 
Um; 


eſtate; vol. i, 267. | 
But there muſt be a ſeifin ang the cover= 
ture, in law or in equity, ibid. ry 


that Cuſfomary Eſtates: 


oy of redemption thereof will follow the 
heir by cuſtom, vol. i, 259 


=o Cuf 


* 


demption, in the life of the 3 ib, 5 


t 

Cuttomary Share; | 
_ Vide FIT Loon; 

Debt. 


DiſtinAtion benin a mortgage at common 
law, for ſecuring a debt or duty, and for 
ſecuring a gratuity, as to the toad of a 

tender, vol. i, 6, 7. 

In a ſchedule, may be e 1 notice 

ought to be given to the perſons indebted, 

or elſe the aſſignee open to the imputation 
of fraud againſt Tubquent I, ibi 

"oh; 26 © ©: 83} 

Its 1 and kinds, vol. li, 99. 

_ How diſtinguiſhed, ih id. 99, 12. 

Truſt, for payment of, 


Vide Traftees, 5 Tru, ber. 


Dectee 


1 ol or Be forecloſed, not made againſ 
the heir of a mortgagee, deviſing his p 
mortgage, but only againſt the ee 


Vol. i, 357. 
Where notice, 


vide Notice. | 


N 
of forecloſure, how it attaches pon an f 
infant, eee Of 
„ Forecloſure, 43 | 
j Binds a an 1 infant 1 in his own ſuit, yol. I, 01 ; 


302. 5 
Exception, 2 


Diete 


. '< t „ 


5 "Decree in Rem, | © are 
neg 6 1 ; 


6 8 $5 
| ; : Ded 47 
2 1 Is } 1 


| Voluntary, wh power of revocation, wil 8 
not be revoked by mortgage made ſubſe- 
quent thereto, except pro tanto Wh vol 


5 9 12 55 F 


Ae Title Deeds, ; 


Deni: 


Not died by mortgage, Ke: ſubſequent, Ls 
except pro tanto, vol. i, 126, | 
Exception, if made 70 devi iſee, ſubſequent to : 
- deviſe, ibid. 127, 5 

May be of an ws of redemprion, ibid. 
259, 260. 9 0 

By tenant in tail, of equity of redemption, 
for payment of debts, valid, ibid. 260. 

of mortgaged eſtate, before condition broken, bs 
not good, ibid. 264. 

Need net make heir at law Party to bill to 
redeem, ibid. 284. 

Of land, for payment of debts and legacies, 
the debts being ſuch as have no hen upon 


the lands, they ſhall be W 1 2 paſſu, 
"tus I 297,” . 
® Ds 55 


an 


gol, 


cet 


"Fm y 


By mortgages, of of lands morgaged to him, 
id. 346. 

How to be worded, to paſs: mortgaged pre- 
miſes, ibid. 345, 362. 15 | 
Of mortgage in fee, and for years, were for- 
* merly differently conſidered, ibid. 347, 

351; but that diflincian' is now removed, 

_ 350. e 
of all a man's FEAR" tenements, he” Meg; 2 
© taments, will not paſs mortgages, ibid. 

347, 350. Net, although à forecloſure 
obtained, after the will made, ibid. 351, 
352. Quere, if the teſtator had no 
other property anſwering that deſcription, 
= 4. 
of lands mortgaged, will 10 MEM the hats 
"of the geri able to a decree to fore: 4 
cloſe, ibid. 356. 33 

of money, on mortgage, does not carry the 
- intereſt due at hg — of the r 


5 #bid. 357 359. 
5 Vide Decree: 


Of mortgaged lands, is not within ”" ſtatute 
5 of frauds, ibid. '359, 362. 

made previous to forecloſure, will 

«met carry them to the deviſee, ibid. 361. 
— as real eſtate, will make them ow 

_* as ſuch, ibid. 355. 

x, Of rents and-profits of BEM op payment of 

. debts at a day certain, will authorize the 

deviſees to mortgage, ibid. 70, 71. 


Vide Aﬀets, Statute of F rauds. 
 Deviſe 


r 


( 497 )- 


of i land, ſhall have the eaten eſtate of the 
land applied in eaſe of the real, vol. ii, 
107, 110. 
— not liable, at Atm Ls to con- 
tribution for payment of the deviſor's 
debts, in favour of the heir, ibid. 175. 
liable to debts of his Oy: _ 4 
5 M. & M. c. 14, ibid. 


Vide 'Pextongl Eſtate, Foreclofre, 


. Yortgage, | 
Dimkeiuun. 5 


When effected or not at election, yol. i, 195, 


197 © 

By W admitting hingſelf out of poſ- 
ſeſſion, ibid. 196, 197; vol. ii, 363, 373+ 

? n aas, not to be Favpured, ibid. 


| Dividends, on Stock, 


Differ ola intereſt on mortgage; ; FR * 
former is only Payable half-yearly, and, 
in nature of rent, at common law, not 
apportionable, but the latter increaſes 5 
9 day to day, vol. ü, 208. | 


Don atio mortis cauſa, 
Vide eit. 


3 5 
: * 
5 5 
: 7 8 


Dauben 


: Newer attaches upon LE truſt-eſtat, vol. 1 
| 35» 2 2 5 | 
5 ide « Fethe covert. = 


Dutele, 


Prevents a man from bang a mortgago 
"290 * ee 5 


-Ejeltment;/ 
Vide F oreloſures | 


 Eleftion; 4 


| de r, in poſſeſſion, 2 may vote at ele- 
tion for a member of nen vol. l 
R 
9 Mortgage, ns: been in poſſeſſion been 
years before the election, will be qualified 
to 1. as @ eangidgts rn iid, 2 54 


Ter enant 4 3 may . a mortgage 
made oF ” debtor, vol. i b 964." 


- Emblements, 


: May be wid by the mortgagee, on evidtion 
of the mortgagor, and the produce there- 
of applied towards payment of the debt by 


Be mortgage, vol. * ONE N oy 


Are paid off according to their priority in 


Cw 1- 


| Sold 2 carried away, may be followed by 


the mortgagee, though in N of 5 
9 ibid. 1 r * 


Equitable Incumbrances, # 


order of time, as legal incumbrances are, 


vol. i, 375, 379. 
Exception, where one has a {roms N 


_ tan the ON ibid. 379. 
Vide Tacking, | 


Equity, Courts of, 


Differ i in their decrees, | according to ak 


parties from whom the application to the 
court originates, vol. i, 211, 212, 
if the equity be equal, will leave the Parties | 
" YT find them, ibid. 212. 


. Vide Courts of Equity, oY, 


a Equity of Redemption. 
1 ide Redemption. 


Etate efettive; - 
Vide . 


ke * ide Bac Eltate; 


Eltte 5 


tw) - 


| Vide Real tate 12 HY 


Evidence. 


8 Parol, admiflible. to ſhow that on a contra 
for fale of goods, poſſeſſion was not in- 
| _ tended to be delivered, vol. i, 42, 43. 

— may be given to prove a mortgage dif 

charged, ibid. 169, 173. 

— not admiſſible, between two mort- 
gagors, to diſcharge the aſſets of one of 1 
them deceaſed, ibid. 173, 175. 

— to ſhow that where two perſons are 

made joint executors, and one of them is 

indebted to the teſtator, the teſtator in- 

1 tended ed to cancel the debt, ibid, 
$0: labs | 

— may, in fone caſas be admitted ta 

explain matter contained in a wil or in- 

ſtrument, 151d. 178, 179. 

or in agreements, ibid. 180, 181. | 

or that an abſolute inſtrument was in- 

"tended a mortgage, ibid. 

 — admiſſible in all all queſtions, reſpe&ing 

1705 5 of aſſets, by making the per- 
ſonal eftars,” exonerate the real, vol. ii 
210, 214. | 

— or as to ſecret cruſts, vel i, 1 105 

A mortgage is, prima facia, evidence of a 

""* vol. h TO" . 


F 


© 477 5 
Exerution, 


Writ _ wk be ſued out by a judgmens 


' creditor, before he can redeem a mort- 
be 138 was his debtor, vol. 1, wes | 


Exetutoz, 


| May Wange leaſes for years, 155 chatiel i 


intereſts belonging to the reſtaror, yol. i, 
115,222. 6 | 
But, if made collufively, equity will fol- 
low the property, ibid. 119, 233. 


Entitled to have his teſtator” S money on mort- 


gage, vol, ii, 1, 7. 


Though the mortgage 6 in fee, me the 


heir of the mortgagee had received it be- 
fore application by the executor, vol. ii, 6. 
—  —, although there be ſeveral, any of 
them may bebre, as well as after, probate, 
receive, and give a 3 diſcharge for the 
money, ibid. 7. 5 


— noowichtanding he bas a ſpecific be- : 


- queſt, ibid. = 
Vide Aminiſrator, Forecloture, 


Exte nt. 
Vide Tacking Judgment Statute. 


Cannot be a 'mortgagor in aa charakter, 
vol. i i, 68, 121. 5 
But 


(an) 
But ſhe may, if the poſſeſs 285 Pro: 
perty, ibid. 121. 
Ms be a-mortgagee, FI 8 
ay redeem her eſtate, Gadd: by ke 5 
"huſband, although twenty years paſs wi 
out paytnent of intereſt, ibid. 321. 
5 J oining her huſband in a fine, may bar her- 
_ © {elf of all intereſt, vol. il, 19, 217. 
7g May mcumber her intereſt in his eſtate there. 
ih Ihe 
Shall redeem, on an agreement with her huſ- 
band for that purpoſe, ibid. 21, 22. 
But ſuch agreement for redemption, Na 
lent againſt ſubſequent creditors of her 
| huſband, as to the equity of redemption 
_ . of the whole eſtate, ibid. 22 
8 Shall have dower 8 to wah creditors 
cWlCaims, ibid. 
Not barred by fine, if intended othervie, 
ibid. 22, . 
| Her anſwer in chancery, equal to a fine in 
binding her truſt- eſtate, ibid. 25, 26. 4 
Dovreſs may redeem, paying her portion of 
the mortgage-money, Sc. ibid. 26. 
Jointreſs, paying off the mortgage, ſhall 
hold over until repaid with intereſt, ibid. 
Having ſettlement on articles only, will 
make no difference as to this, ibid. 27. 
Shall be poſtponed to mortgagee previous j 
her ſettlement, until he be fatisfied, as | 
well for money lent after, as before fete 
ment, ibid. 28. 
Shall be poſtponed t to mortgage, if her ſettle 
ment made after marriage and voluntary, 
_ akhough he has natice « of it, ibid. eh 
| lng 


4 0) 


Being a creditor by bond, given before mar- 

riage, ſhall redeem, ibid. 29, 30. 

Shall redeem, though part of tlie eſtate mort- 

gaged be copyhold, P. 8 

0 of 15 entitled to redeem the whole, 

ibi 

Joining her huſdand i in mortgaging her j join- 
ture after marriage, ſhall, contribute, on 
redemption, one third, and till ſhe redeem 
. muſt keep down the intereſt, ibid. 30, 37. 

Shall be entitled to money let out upon 
mortgage by her huſband, in Thai Joint 
names, by ſurvivorſhip, ibid. ek 
Notagainſt his creditors, ibid. = PRs 

Shall be endowed of the equity of redemption 
of a mortgage term, ibid. 32, 35. 


Way, ibid. 33. 


Shall have a ſatisfied term cemoved out of her 


Diſtinction as to ſatisfied or unſatisfied term, : 


x ibid, 34. 

Shall not be dowd of an equity redemp- 
tion of a mortgage in fee, ibid. 35, 50. 

Valeſs under particular circumſtances, ibid. 

1 

cd claim dower out of mortgaged eſtate, 
ibid. 50, 8 11. E 

Joi oining 1n mortgage of her eſtate, becomes 
liable, if part paid off, to farther ſums 

—_— thereon by. her huſband, ibid. 

60, 61 1 

Although ſne be not conſenting to fuch far- 
* mot Sage, ibid. 


a Vß—‚ 8 


25 3 
* * 2 
Xt cath 15 


; Shall have her huſband's ch eſtate firſt 
applied in diſcharge of her lands, mort. 
paged by him with T her conſent, #hid. - 
T hough Ka bequeathed to a _; ibid, 
62. 


Shall not be deprived of her right of redemp. 
tion of her eſtate, by vague words on an 
_ aſignment of ſuch origage, " ibid; 63, 
. 


Shall redeem, in fuck caſe, Adiouah there 
be no agreement for chat Dp ibid. 


65. 


; Shall ſtand i in place of mortgagee, on redemp- 
tion, and be ſatisfied the money paid by 


her to 1 N her eſtate out Tor hi aſſets, 


ibid. 65, 66 
Exceptions, hid.” 


Fn Creating 2 mortgage of a term for years out 


of her eſtate, the reverſion in her will at- 
tract the redemption, ibid. 67. 


e Leaving her claim dormant, wall receive 
intereſt from her huſband's repreſentatives | 


4 oy from the time of n 15 i014, 


F eoffment. 5 


8 May he with condition annexed by way ol 
 defearance, vol. i, 5, 6 


Vide Defeazace 15 


Fine, 


1 Vit - Forecloſure Baron et ane. ; 


nt, 


5 e £7 
S e 4 


I 


"fon, bo bar to ee vol. 4, 495. ; 
4 — by the mortgagee in pole. 
ſion, no bar to mortgagor, ibid. 253. 
Covenanted to be levied at a certain term to 
corroborate the mortgage, and not levied 
at the time, will not ſtrengthen the deed 


of mortgage, if other uſes declared, 15 ” So : 


ſubſequent deed, vol. ii, 381. 
Vide Feme covert, | 


'F orecloſure; | 


By t two 3 mortgagees, they ſhall * 
0 eſtate mortgaged between 9 vol. ü 
18. 


The nature thereof, ibid. 28 3. BN 
Not neceſſary. on a mortgage of ſtock, iid. 
hu; | 
Who required to be parties to bill of foreclo- 85 
ſure, ibid. 285, 286. Tas 
Not decreed until time for payment of the 98 
mortgage- money be paſſed, ibid. 286. 


On a bill of forecloſure, the title of the | 


mortgagee cannot be inveſtigated, ibid. 
Mortgagee may bring an ejectment at laws 
and exhibit a bill for forecloſure at the 
fame time, ibid. > 5 
Exception to the above, ibid. 


inequitably, 7þid. 288. 


Decree againſt copyholder before admittance, : 
wid, Hg ol | : | 17 Eo 
. 


Decree of, refuſed, f the mortgagee acb 7955 | | 


_ 


x9 


fem mortgagee, party. to A bill, ptabigg relief 
is the ſame thing as praying to redeem, 
" and ſuch bill diſmiſſed, is equivalent to k 
decree, of forecloſure, ibid. 289. 

The executor of the mortgagee muſt be party 
to a bill for. forecloſure; as, if he be not, 
it will be a good ground of demurrer, ibid, 

; 80 if it come out, on the hearing, that the 

- executor of mortgage is no Party, the 
cauſe cannot proceed, ibid. 
Bur the executor of the mortgagor need not 
bea party, ibid. 

Obtained on à bill exhibited by the heir at 

law of the mortgagee, will be good, 

although neither his executor or admi- 

niſtrator be party, ibid. 290. 

ä 50 or heir ſhall have the land on Paying the 

money, ibid. 

Decreed and pleaded. in the c common form, 

with an averment of non- payment of the 
money, Sc. but no final pas for foreclo- | 

NT fore, was held not to be good, ibid. 291. 

ct a period certain, t e time muſt be 

. computed. apcording. to calendar And 

ibid. 

— i tenant in ei of an equity 

1 redemption, will bind his iſſue ic 

_ thoſe in remainder, . ibid. 292, 294. 

Releaſe by a tenant in tail of an equity of re- 

_ demption 1s tantamount to a forecloſure, 

ibid. 294. | 
Decreed againſt tenant for life, the remain- 
der man ought to be a party, ibid. 296. 
May be decreed (when there are ſeveral in- 


. cumbrancers, ſome of whom are not made 
i kay, 


This. 


Se thoſe brought before the 
court. | 
1 thoſe not parties ts the fuit, wil not 
be a ibid. 296, Pe 
9 in favour of a vike ts 4 mort- 
gige, on a bill exhibired againſt the mort - 
Sager, though the heir of the deyiſor no 
PA» iid. 298. 
— — againſt an intact; „id. 
1 But he will have a day to ſhow cauſe in 
the decree when he comes of age, ibid. 
How ſuch decree expreſſed; ibid. 299. 
In what manner the mortgagee is to pro⸗ . 
5 ceed thereupon, ibid. 299, 1 
E How far the infant may impeach the de- 
Cee, n 2990 
Not decreed againſt an infant; hats the 
mortgage depended upon a diſputable 99 5 
; title, ibid. Fe | 
Decreed againſt a feme covert, and ſhe hall 
have no day after the coverture to ſhow 
© _ cauſe againſt the decree, ibid. 302. | 
Caſes of infant and feme covert diſtin- 
guiſhed, ibid: 303, 305. 
| Kxception | in favour of feme covert, in 
Calle of fraud, ibid; r 
Decree of, opened, on unfair conduct ſhown 
on part of the mortgagee, ibid. 5 34. 
— if there be ſubſequent 
insumbrancers, not parties, of which the 
mortgagee has notice, ibid. 37. 
— firſt mortgagee” ſhall be allowed | 
All ex goes, ibid. 1308: Wy; 
Vol. 5 8 Though | 
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* the decree made abſolute, Ggned, ind 
A d, is not a plea againſt redemption if 
furreptitoull procured, ibid. 308, 310, 
x Decr at a time certain the time may 
be renewed, de die in diem, ibid. 310. 
though ſuch decree ſigned and in- 
rolled, yet the time renewed, it appearing 
the mortgagor was prevented by 1 inevita- 
ble — ibid. 311. 
. decree not opened i in favour of a 
mere volunteer, ibid. 312, _ 
Not decreed on Welſb mortgages, lid. 
Obtained by a firſt mortgagee againſt a 
| ſecond mortgagee, will be opened. in fa- 
vour of ſuch ſecond mortgagee, if the 
land be afterwards deviſed by the firſt 
mortgagee to the mortgagor, 313, 314. 
Does not prevent the mortgagee from pro- 
ceeding on his bond and other collateral 
__ ſecurities, ibid. 314. e 
will be opened, if the mortgagee, ker a 
decree to forecloſe, take out proceſs upon 
any counter. ſecurity, ibid. 316. 

But a bill of revivor and ſupplemental bill 
wWioͤill not open a forecloſure, ibid. 317. 
Opened after ſixteen years upon the ground. 
pl fraud, ibid. 31g. 

Not opened, after fix years, when decreed 
_ -*.- by content, THe 38. TT NE « 
—— notwithſtanding a colourable ac- 
b aquieſcence in the mortgagee, ibid. 321, 
— - -- 

: eon the 1 of over · value, or 
ven of a parol 9 to that effect, 


_ 1 
.- 


W 
vio cation” had bers by the: 


bid. 324. oy 11 on 
2 : — after 'A bierloſbre wiege Ahe 1 
oe many years poſſeſſion, becauſe the 
mortgagee called it a Wr in his will, | 
NSN ITY SY NN 
Decree of, not ſet allde after 20 years for 
matter of farm only, ibid. 3306. = 
Vill not be made againſt part of the. N 
lands mortgaged, ſold to a purchaſer, if 
ſufficient be left unſold to fatisty the mort- 
pages; $1. $30, 33% 
Not decreed, of a reverſion; but 8 Wee 


Y 

be chat the mortgagee ſhall ſell, iid, 
˖ Were mortgagee may pray a due. 

5 ”y | Vide Portgagee. | 5 


Ka 


ifs on bil. to forecloſe, the defendant a appear 
and ftand in 9 the bill being ta- 


ſale, ibid. 333, 334. 8 
As to coſts in a croſs cauſe, tid. 340. . 


len (mortgagee apply for a decree to 8 : 
he ſhall not, on redemption, tack other 
money lent on bond, &c. to his mort 


: a . 10d. 334. 30. : 


, vi Adminiſtrator? 


ken pro confeſſo, the court * decree WE 


. Or covin is always a qvifition of itn upon 


Ca) 
ed 4 | Fitturts, * + 1 = 
When they Me by © morgue, * 

N 05 * i Heh e | 
* Fratichiles 
1 May be moge vol. 43, * 


F aud, 


Or 8 8 void all 15 which de- 
| pend thereupon, though otherwiſe _—_ 

in themſelves, vol. i, 17. 

Guarded againſt by ſtatutes made for that 
purpole, ibid. 18. 


the 9228 of 128 e caſe, ibid. 18, 
—M Vide e traudulent, Bi 
| repreſentation. Concealment, Cha- 

kratter, Mortgage, Witneſs, 


2 Exerciſed againſt pu iſne incumbrancers, will 
15 pone prior Fee vol. i 366, 


36 . 
vide Bortgagez + 


' Exerciſed, when within the ſtature againſt fra 
aulent mortgages, ibid. 341, . 


Vice * Forecloſure, Fo 


Frau 
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'F rauvs; Statute of, 


Diet not extend to agreements. as 
mortgagors and mortgagees, as to mortga- 
ges, vol. i, 169, 182 R 
— 8 truſts admitted by't the rruſter] "Rig. 

| 182, 183. Been hs 
. to deviſe of moregage, yol. 15 5 * 4 


15 N ; 


e amm 
Vat Conuekance F raudulent, = 


- Fraudulent Mortgage. 5 
Vide at WO 


5 - Gavelkind Lands, 


Morgaged, equity. of. een deſcends 
to all the e. vol. * 2 59. 
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Mortis cauſe. or a mortgage, end not to 
| be practicable, va]. it, 343, 355. 
Diſtinguiſhed from other kinds of n 
ibid. 345, 346, 
Muſt be accompanied. with actual delivery 
 #bid. 346, 
Night. before _ the 8 of . 
£4 been mage of lands, &c. by ah 
bid. 
| Contra ſince that ſtatute, ibid, 347. 
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348. 

\ Divided, into gifts inter wives, and gif mor- 
it cauſa, ibid. Fi 
N Martis cauſa, the ſeveral kinds, ibid. 34 "Y 
Delivery indiſpenſable in each, ibid. 

or a mortgage, diſtinguiſhed from an equi. 
table mortgage by depoſit of the deeds, 
We ibid. 5351 | 

— 2 nb W hes of a bond, 


a, 352, et . 


- Guaivinn, - 


Of an 3 may redeem his eſtate n mor 
gaged, vol. i, 266. 2 | 
5 7 aking in an alignment of. a mortgage c of 
| his ory ſhall hold it for his, the ward's, 
benefit, not as mortgagee, ibid. 307. 
| or an infant, mortgagor in fee, letting in- 
tereſt run in arrear, Hable / to ge | It, | 


+ 555 5 Ae 


i At agg is entitled t to land appointed o or con- 
veyed for payment of debts, after ſufficient 


raiſed for that purpoſe, vol. i, 237. 
Were purchaſor bound to take notice whe- 


ther debts paidor „ 
De Yide  Purebaſar. | 


When 
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495) 


Wen a neceſſary party to a bil to edeem, 
ibid. 264. . 


Of mortgagee, is a troſtee for the executir, 2 


vol. ii, I, To; $f 4 


Chargeable at common hom, with ſpecialty 


debts, as comprehendedin the contract in ex- 


preſs terms, not merely in conſequence of 


ny yu mem to him. "ou i 102. 
Vidle Real Eſtate... 


_ has OY was liable to action of debt 
And a 9 8 writ of execution againſt 5 


ALL the lands deſcended, ibid. 103 


But was not chargeable at firſt, if the exe - 


cutors had aſſets, ibid. 103, 104. 


The law afterwards changed, and the 
debtor was at liberty to ſue the heir or 


: executor indifferently, ibid. 104. 


_ And ſubſequent proviſions, in favaur of 
5 5%8 -* debror | 


But equity in adjuſting on whom the debt 
ſhould ultimately fall, founded 8 5 


ollowed that plan, ibid. 105. 


equity on the common law rule, 
ſixed the debt ultimately on che ex 
cutor, ibid. 106, 107. 


1 conſequence was, FOO the ae | 


Wn; became in equity liable to pay off 
_ a mortgage (it being but a debt) in exo- 
eration *" the eſtate NM? — 
107. 
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Ly - Wiot o Lunatic, 1 


Is 5 | Se mortgagor, vol. i 65. 
e Or his committee may — . mort- 
„ on payment of the mortga 

+ by OW of chancery, FE, 
der 4 Geo. 2. c. 10. ibid. 250, 5 * 

And are compellable ſo to do, ibid. 
Qosære, if the order can be made ee 
a commiſſion dl a Ones tid, 


* 1 


Incumbrances, 


Of the mortgagee, made while in poſieſion 
of the morigaged premiſes, bound the 
mortgagor at common law, vol. i, 8, 9. 
In what order to be DO he vol. | 
. 


| Vide * Cacking Portgage, Fraud, 
1 FOE N 


1 80 Cannot ha a mortgagor in eben of his enn 
property, von ess. 1 
May be a mortgagee, ibid. 121. 3 
| Mortgagee, may convey and aſſure the 195 
mortgaged by order of the court of chan- 
cery or enchequer, on 7 Ann. c. 15 ibid. 
248 
Andare compellable ſo to do, iid. 
And, if a feme covert, may be directed to 

_ convey by fine, ibid. 248, 249, 
: His leaſe and releaſe of lands mortgaged, on the 


ee paid, held to * h upon him, 
got 


tw) 
as a mere matter of fem and in the nature 
ol an authority executed by the mortgagor's 
3 in t he a third perſon, #ig.. 
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N . | | Vide TIA 


As to forecloſure ved his equity of . 
fen, 
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Vide Fi or etlolure. 


_ * a decree i in a ſuit wherein he i *. 
plaintiff, vol. ii, 301. | 


xception, Bid, 


Cangot be forecloſed without day to ſhow 
cauſe, ibid. 298, 300. 


But a ſale may b decreed of the mortgaged 
lands without making infant party, if the 
purchaſer be ſatisfied therewith, 24. 
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Vide Intereſt, F recofre, cent 
in Tall. 
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Is ed by a mortgage, vol. i, 36% 
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 Injunition perpetual, 
Will be decreed, agaiaſt a prior en 


"on e. vol. i, 366, 367. 


Vid aſe. 
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. Intereſt. / 
„ On 1 „ debts, 8 wriſt 6 
| 5 + diſcharge them when 9 l 
0 Vie rut. 7 


Ae 5 gr cent. per annum either reſerved 
or taken, by 12 Ann. ft. 2. c. 16. renders 
all aſſurances, and ſecurities tor” the” Joan 
of money, void, vol. it, 215. 
Allowed at the rate of 6 per cent. Fon annum, 
on Triſb or Weſt India e by 14 G0. 
3. c. 79. F. 2. ibid. 215, 216. 
But this ſtatute, it ſeems, der nbt "Ft 
© perſonal contracts, therefore a bond re- 
ſerving greater. intereſt than is allowed, 
_ »though given in a tranſaction relating to 
property in the Weſt Indies, will be uſu- 
rious, 16:4, 216, 218. 41 
On debts contracted previous to 12 af 
may be reſerved at the rate allowed at the 
time of the contract made, ibid. 219g. 
Reſerved at 5 per cent. with condition ta ac- 
cept 4, if punctually paid, will not be re- 
| Heved againſt in Chancery—contra, if 4. 
*" Exception if there be a covenant for the 
additional 1 per cent. ibid. 220. 
Or if the intereſt be raiſed on a gev 
agreement, in conſideration of forbear- 


RN ibid. * 4. 118 
4 ee 
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Allowed, on account. before a maſter, on 3 


mortgage 1 all * paid as ſurety, 
1d. 242. 1 


Allowed on an "ment, made with con- 
© currence.of the mortgagor, upon all mo- 
ney paid by the affignee that was due to 
. the mortgagee, ibid. 222, 223. 
Exception, if on colourable aſſignment 
only, 707d. 223. 
But on aſſignmentby the mortgagee with⸗ | 


out the mortgagor, the account between 


them will not conclude the mortgagor, 
5 2 


leß dhe mortgagor be a party, ibid. 
..* 120,226 
On intereſt allowed, W there were ſeveral 


WY || ETON 
— not "oma, fenen "beeuuſ the 
mortgage is forfeited, ibid. 225, 227. 
computing intereſt, ibid. 227. 
But the report muſt be confirmed, ibid. 
from the confirmation, ibid. 227. 
_ enlarged by the court, ibid. 229. 


Nt 229. l 1 


"Om an * 229 2 55. FO. 


U And ſuch aſſignment will not entitle the 
mortgagee to intereſt upon intereſt, un- 


ereditors, a ſale directed, and one creditor = 
purchaſed by confent of the reſt, ibid. 224, 


Becomes principal, upon a maker” 8 report, 
And though confirmed, if eſtate be 1 
cient, intereſt ſhall carry intereſt only 5 

Shall carry intereſt, if time for redemption | 

Exception if 80 de for a ſale, ibid. 227, 


Or ik the account "ar a maſter be 8 | 
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On 1 allowed ag ainſt an infant? upon 
"Maſter's report, if ch the ſuit be inſtituted by 
the infant, ibid. 232, 238. 

Or if the infant agree to allow intereſt 
on intereſt, and is benefited” thereby, 
- bid. 235. 

— — not lowed upon account 12 
by che mortgagor e! ſo much inte- 
reſt due, ibid, 236. | 

— allowed ur n a OY TY in 2 
deed. mortgaging a bare reverfion for pay- 
ment of intereſt upon which debt would 

13 ibid. 237, 239. 

1 allowed upon an agreement for 
it, made at the time of the mortgage, but 

the agreement muſt be made alter Intereſt 

grown due, ibid, 239; 

05 pon intereſt not allowed, bectuft Weered i in 

arrear mew” a ment, of bl off, Toid, 

. 

2—— A upon money e in 

ſupporting mortgagor's right to the eſtate 

mortgaged, ibid. 2414. I 

Muſt be kept down by tenant for life and if 

he omit, tenant in remainder may compel 

bim, in equity, ſo to do, i+id. 

lowed upon money laid out in ſupporting 

the right of the mortgagor to the premiſe: 

8 ibid. 241. 

„ in tail not obliged to Py. down 
the intereſt of a mortgage. 115 


Vide Tenant in Call. 


The Sh Fs of an infanc; entitled to the 


fee of mortgaged eſtates ſuffering the 
Mg interell 


0 425. }, 
intereſt to run in arrear, he or hisexecu- 
tor, in caſe of his deatls, ſhall diſchargs 

tit, vol. it, 252, 253. 

Not + Dia: upon a Tecond' Wos! td 

keep him out of poſſeſſion, if firſt mort- 

gagee enter; and afterwards ſuffer mort= - 
r to take the profits, ibid. 253, 254. 8 
Shall not be turned into principal by a 


incumbrancer, having notice of [UDIEquede: 
incumbrancers, ibid. 284. 


As to the . of intereſt by Ne 


Vide Scrivener. 15 „ 


As WOE in a e may be *. 
1 by a En agree . ibid. 264, 
207. 

On mortga ey, which; is in ſettlement, 
incaſe age on he death of tenant for lite, wilt 
be apportioned, ibid. 267. 

Increaſes on a mortgage from day to day, 
ibid. 268. 


Uſurious, taken, may. be proved by, pod | 
aud will, ibid. 2037. - +; & 


Vide Tenant fox Life, Tender, / a 
 Jointreſs, e eee 


wy _ an eſtate mortgaged, vol. i, 
x 3 


Yide Baron and Feme, ; F eme covert, 


- Judgment, wy 
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& bond creditor of a e 7 years, 


ut the ju 


9 ; 


* 4 


ſhall have a judgment againſt. the heir, 
with a eee executis, vol. i, 286. 

gment will be of alen 2 acei. 

-. derint, ibid. 


Shall be paid in turn with ortgages, and 


the latter ſhall not be bert ele . 200 


n 32 
Exception, ibid, 366, 374. 


Though ſatisfied, will cover " "VIA 


epurchake, if it attach upon the legal eſtate, 
261d, 412. 
Though no conſideration paid rt it, ibid. 
Or it be obtained by fraud, ibid. 413. 
But it muſt be docketed and complete in 
form, ib1d. 14. 
BN not necéſſary, as between jutlg- 
tient creditors, ibid. 415, 420. 


Releaſed, fraudulently, after os, oo in, the 


releaſe will be relleved againſt, ibid. 420. 


| Bovght in, how advantage accrues to puiſie 


incumbrancer from it, ibid. 421, _ 
And the duration of that advantage, ibid; 
"4 4 PRI 


Notice thereof not preſumed againſt a pur- 


. chaſer, merely from its being of record; 


ibid. 496, 497. 
Ko 4 | I be eee notice ce thereof, 


t. „ 


n rent: 


m redeem a mortgage made by His debror, * 
vol. i, 264. 
Though the judgment be with flay of cke- 
._  cution, 22 264, 266. Fl 
— extend lands purchaſed after bis ijndg- 
ment, ibid. 423, 424. 5 
— e che lands of his * * 
wongh he releaſe all his right to the lands, | 
ibid. 
Cannot tack a prior mortgage to his debt, 
422,424. : 
dame ever as to creditor by ſtature or recag- 
RIZADCE, iid, 


« 


Laches, 
Vide Negligence, | 75 


Lands x 
Articled for "ad by a will, vol. i, 270. a 
Forfeited under the condition of a mortgage, 
whether in fee or for a term, are conſi- 
dered as perſonal eſtate and a truſt for the 
executors of the mortgagee, vol. ii, 1, 10. 


Contra of an abſolute conveyance with a con- 
ditional 9 to e- onvey, ibid. 6, 


Wi 
Contra if the poſſelſor of the eſtate appre- : 
hend that he holds it in fee, ibid. 10. 
So if it appear that the mortgagor intends 
it to pals in his will as real eſtate, ibid. 
1 I, 5 . | 
. 98 F "had - 
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On Aach money lent on mortgage . 


When e from debts by perſond 


Mort * deviſed, ok ionic; ihe devi- 


. And court will adjuſt the claims of the par⸗ 


By 1 and mortgagee, and covenants 


85, 


And the intedtich of the W ca 
not alter the nature of the fund as be- 
"tween him and his en _ 11; 
as 3? 

er will pak eſtate RY as ling: under 
a general deſcription applicable-to it in 
Point of locality merely, ibid. 12, 16. 


Vide Money; Real Eftate; 


perſons, if forecloſed, ſhall — to them 
in common; ibid. 18. 


eſtate. 


Vide Perſonal Etate, Kea denne, 


2 ſhall have the money as they would 
have had the bond, and it ſhall be (por 
tioned accordingly, ibid. 379. 


ties without a n os 4008, 3795 360; 


Leb 


Vide „ Amgament, 


entered into with mortgagor * 


val Covonant, 
5 8 OT Fot 


— 


"4 8 4 
Fob: ing no be 2 0 „ oþ by the- mort- 
| gages, and the expence thereof added to 

che principal ſum lent, vol. i, 224. 


F or years by mortgagor retaining poſſeſſion, 
no diſſeiſin of m, ibid. 366, 371. 


| Legacy, ppeciße. 18 


Leg acy 3 general. 
Vide * Perfonal Eſtate, Beule ſpecific 


Legal Ettate, : 
| When it paſſes from] joint e May 


8 vide Truſtees, ER. 
eee, 


covenant to retain the poſſeſſion, vol. 1. 

Wo; wo 

Of mortgagor liableto eon by mortgagee, 

ibid. 187, 190. 

Should enquire after and examine the title- 
Leeds if he means to be ſecure, ibid. 


| Limitations, Statute of. 
v ide Wortzage. 


vide perſona Eſtate, Deviſe ſpecific 5 


At *  kingvithe from mortgagor under 
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| When it it amounts to notice, N i, 2 39% 
When a bar to alienation, ibid. 442, 456. 


Vide Tacking: 


* „ Lands — are deem perſonal 
—_ . eſtate in the mortgagee, and are ſubjec 
to the cuſtom, vol. i, 9. 


vide Perſonal Ellatec 


Maden, 
1 cannot be morrgagors, vol. b 6, 


7 Maintenance 
„ for children and ſettlements, 1 


Vide Reverſionary Term 


 Warſhalling Aſſets, - 


Vide ic beit, Perſonal Eſtate, Ka 
5, Eſtate, 


Scheme Profits, 


5 ka be recovered by an action of creſpak 
vi et armis, brought by the pe, 


"” the leſſee of the mortgagor, ho 1 
i 


4 44 "7 
bog, under an implied agreement to retain 
FN until default of en, vol. I 
"ng 


1 


— * 


 Wiſreptetfntotton; * 


Between incumbrancers, is Tull, ' ir 


effect, vol. i, ee os | 
Will affect land treated about, ibid. 73. 


vide Concealment, 


Money, 


Secured by tadrighge; articled to be laid out 
in land, conligered as. — in equity, 
vol. ii, 161 3 
Advanced by two ALA on mortgage: ſhall 

| not ſurvive, but each ſhall be entitled to 
his ſhare, ibid. 17. 

May be ſpecifically bequeathed, ibid. 1 50. . 

Method of ſo bequeathing it, ibid. 151, 152. 

Paid generally where there are two debts of 

the ſame nature, may be applied by the 

| creditor to either, but if the one carries 


intereſt it . be preſumed * 8 
that, ibid. 3 is 


Contra if 5 gebts be conſolidated, then 
it ſhall be applicable in equal mY 
tion to doth debts, 1514. 3 5% 3 57. 


Mortgage, 


Originated with the Jews, vol. i i, 5 
But derived to us from che Roman Jaw, 


1, ls 2. 952 5 
Fra „ 


. 436 1 


'of lands and moveables according to So law 
of England deſcribed in the Roman law, 
el i, , 3: 
Not permitted while the feudal tenure was 
firiily adhered to, ibid. 3, 4. 
F ollowed the introduction of licence for al 
mee, oi. 1.5) 
At commen law were of two kinds, ibid, 45 5 
How made formerly, ibid. 8. 
By feoffment, ibid. 5, 6. 
Wich livery of ſeiſin, ibid. . 5 
Diſtinguiſhed, when for ſecuring a debt or 
: © duty, and by way of gratuity in reſpect of _ 
org of a tender, ibid. * 5 r 


Vide Tender. ee 


In fee at common. law liable to n incon- 
veniences, ibid. 8. 

As dower, &c, ibid. 8, 9. 0 
By creation of a term for years Xtdopted to 
avoid theſe inconveniences, ibid. 9. 

1 T erm veſts in pens Lee nobel of | 
e ibid. 


vide Perſonal Repreſentatives, 


In courts of equity now conſidered only as 1 
pledge for the money, the payment where- 
1 puts the mortgagor in faty. quo, dil- 
charged from claims founded on ſeiſin of 
mortgagee, i010. 9, 10... - 

By way of creating terms bow made, ibid 

9; Fe; :- 
Now made in ſuch a manner as to ſecur 


. * he mortgage money at the 
time 


\ F 


* 4 


wy 437 4 


time agreed upon * ſale of the eſtate ** 
defaule of I, Vol. i, 12. 4 


vide Bond. 9M 


pos not "iy ep the mortgagee from ſaying 
that the mortgagor has no eſtate in the 
thing mortgaged, ibid. 15, 

May be made for a given period, tid. 16. 
Moſt have all the properties and 8 . 

incident to the l of - an abſolute . 
Ae N 


Vide Potteſtion, - 


Mins in n'refpeſt of its intrinſic nature, be 


made of .every thing ER the "_ 
of Property, ibid. 19. 


Vide Advowſons, Rettories, Tithes, 
enen Remainders, Poſtibl- 
lities, Rents, Franchiſes, | 


bot the ſtate and condition in which things a 
are placed, may materially alter their in- 
trinſic nature in reſpect of their being the 
ſubject of a mortgage, ibid. 20, 21, 22. 
vide Tenant at Will, Tenant in Tall, 
Jointenants, Tenants in common, 
Coparceners, Tenant for Pears, 
Tenant fo2 Life, ent in 2 ee 
ſimple. 


Of ſhip at ſea, how to be made, 2 * 
of r at ſea, ibid. 


Vide Blll of Laing. „ 
08 


#% & ; a 
. «a0 3 
1 $f * 
* 1 N. a . 
% 3 * 1 © 6 * 
* 1 38 * * 


Oft lands how conſtituted, rar i, 66. ah 
| Made, with covenant for the money t6 lie dd 
the land a giyen time, ibid. 16. 
How conſidered in equity, ibid. 122. 
. as a loan with land as a ſecurit 
for the TOI with intereſt, ibid, 
gu OR 124. 
No revocation of a voluntary ſettlement ex- 
c cept pro tanto, ibid. 124, 125. 
No revocation of a will except pro tanto, ibid, 
n 
Exception if mortgage made ſubſequent to 
e the deviſe, 131d. 127. 
| Generally underſtood to be intended, where 
a4 a loan ſecured by 8 weld 125 N 
Always redeemable, ibid. 


Vide Courts of Equity, power Agree 
N ment. op 


Diſtinguiſhed 3 a 3 oy 3. 
ſubject to a re- purchaſe, ibid. 149, 165. 
May be diſcharged by parol evidence, iid 
-.- J09,. 190. 
May be made by deviſee or truſtee of the 
rents and profits of lands deviſed for pay. 
ment of debts or portions at a certain and 
r day, though there be no clauſe to 
ſell or mortgage, if the money cannot 
other wiſe be raiſed at the day, ibid. 72, 7b. 
May not be made, if deviſe be to pay out of 
the rents and profits, id. 79. | 
Is ; 3 i face evidence of a debt, ibid, 2 253 


| New if fraud ſuggeted, ibid. 


2 


” Cad 
Shall be diſcharged by tenant for life and re- 


mainder-man, in proportion to their in- 
tereſts, ibid. 276, 277. 
t what late their ſeveral intereſts eſti- 
mated, ibid. 277. 
Piſtinction 3 in computin the value of the 
life, during the life of tenant for life, 
and afterwards, ibid. 277, 278, 
Where mortgagee has ſuch an intereſt in 
the land wy can ſecure his money, 
applied in diſcharge of the mortgage, 
upon, ibid. 279, 280, 
= aſſignable, 11d. 305. 3 
_ Aſſignee ſhall, on 8 receive 
from the mortgagor the whole money 
due, though he Forchaſe for leſs, ibid. 
200; 
But if the aſſignee be heir at law, execu- 
tor, Sc. and there be creditors, It is 
other wiſe, ibid. 306. 
80 it is if Rronger aſſignee, as to creditors, : 
307, 308. 8 
Or heir at lau, as againſt younger children, : 
ibid. 
But * at law, having other incum- 
brances, ſhall hold aſſignment, againſt 
creditors, for the whole ſum due, ibid. 
Not within the ſtatute of limitations, ibid, 
318, 319. „ 
Liable to an equity, ade by the courts, 
in analogy to that ſtatute, iid, 
Not redeemable after twenty years, and no 
intereſt paid during that period, ibid. 
Unleſs the mortgagor be under the diſabi- 
lities preſcribed in that ſtatute, ibid. 
LY . fs And 


( 


And if. under the difabilities of the hen 
the redemption mult be purſued within 
ten years after-it is removed, ibid. 319. 
 Redeemable, if there be any fraud, notwith- 
ſtanding time elaſped, ibid. 320, 3217. 
— -, if there be any legal Perrin, 


as marriage, ibid. 312, 322, 
But if time begin to run, an impediment | 
intervening, will not ſave the Ts th, 
3323, 324. 0 
— — nocuithflunding time e el : 
if there be an account made IPO 3 
bill filed in the interim, ibid. 324. L 
If an account between the mortgagor and 
__ mortgagee within 20 years, ibid. 325. 
But it muſt be proſecuted and not ſuffered 
to lie dormant, ibu. 
— if there be an agreement * the 
' mortgagee to enjoy the pre miſes until fatiſ- ; 
| Hed, ibid. 327, 330 
And the law is the ſame, as to payment, 
if the Ane be e Os: ibid. "i 
375. | 
RG to the laſt caſe, i, 
Diſtinction between the laſt caſe, and that 
preceding, ibid. 311. 
| tm if, acknowledged by the voin or 
bother deliberate acts of a mortgagee, to be 
' redeemable within twenty years: of the 33 
3 ibid. 5 
But a mere converſation not ſüedent to 
bring the caſe within the above 1 
ibid. 332, 3344. 
— „if the time Silit vp in conteſt 
reſpecting the title, ibid. 334, 325. 
if che mortgagee ſubmit to re- 


ten, ibid. 3 35 336. 


Redeemable 


(a) 


Redeemiable, if mortgagot” remit in Poſſeſ- | 


. fon; 336. 1 | 


Premiſes being within an inn of court, no 
proceedings will be permitted in the courts 


above, unleſs leave be given by the benchers, 
ibid. 336, 337. 


Who are neceſlary to be made parties on bill 


to redeem, ibid. 337, 343. 


Irredeemable by ſtatute of fraudulent mort- 


gages, ibid. 341, 344. 
On forecloſure, conſidered as in the nature of 
a'new purchaſe, ibid, 362. 


If there be other incumbrances Wunde on 
legal demands, ſhall be paid off with 


them, as they occur in point of time, and 
debts by mortgage ſhall have no pre- 
ference, ibid. 363, 366. 


ei if the firſt tilconibratcer- 


prtactiſe fraud to deceive the ſecond, | 
ibid. 366. 


i By" concealing 11 r or by 0 
tranſacting the loan, without informing 
the mortgagee of a prior ſecurity 1 in his 


own poſſeſſion, ibid. 366, 368. 


| Or if he deny his incumbrance on enquiry 


made reſpecting it, ihid. 370, 374. 


But the region of ey muſt be rold to a 


him, 11. 
And the law is the ſame as to payment, ie. 
- = demande be „ only, ibid. 
J. 

| B OE ibid. 379. 


But among — 4 incumbrancers, he 


that gets the Jegal eſtate, or has the belt 


__Tighrtoit, ſhall be firit paid, ibid. 381, 


„3 


i Equitable, notes conſider red as ſuch, ibid. 
I 
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Defef7ine,., will. be aided, i in equity, againſt 
a ſubſequent judgment, vol. i, 4.35, 438, 
Whether real or perſonal proper in mort- 
gage, vol. ii, 1, 10. 
In fee and ſor years, formerly ditinguiſhe 
as to this point, ibid. 
Vhether in fee or for years, now decree 


perſonal property, ibid. 
xceptions to this rule, ibid. 10, 12. 


Sold to perſon who means to realize, but is 
deceived in his purchaſe, conſidered as 


eſtate in heirs of purchaſor, ibid. 10. 


Deviſce as a real elate, alſo 10 conſidered, 


ibid. 11. 


So, if articled t to be laid out in land, # ibid, 
16. 


= Out of what fund diſcharged, ibid. 98. 


Is a contract for borrowing and lending, and | 
zs but a debt, with land, N as a © pledge, 


"re 98, . 
5 Vide Debt. 


1 8 Taken i in 'by tenant in tail, how eke 


r 
Severs a jointenancy, id. 342, 343. 8 
Equitable, by depoſit of deeds, and upon 


the principle of an agreement, to be ſpeci - 


fically executed, ibid. 351, 352. 


Voluntary, is void againſt a purchaſer for a 


valuable conſideration, ibid. 363. 


But! it may be made good hy fubſequen 


circumſtances, ibid. 


Yin Real Eſtate, Perfonal Eftate, 
Tr e Legacy general, 


Devile 


„ 


66 


Ocvite, Aiſets, Deviſe ſpecific, Dee 


- viſee, Forecloſure, Tacktng, {TUits 
neſs, Exetutoz, Adminiſtratoz, Te: 
' nant-joint, Deviſe, Poſſeſſion, 
Mortmain, Cancellation, Boney, 
N Go 88 


Mortgagte, 


of OE any perſon capable of poſ- 


ſeſſing real property, vol. i, 120. 


Vide Bodies corporate, Alien, Perſons | 
attalnt, Feme covert, Infant. 


The nature of his intereſt in the land mort 
gaged, ibid. 203, 204. 


Not eſtopped, by Keepin rpg, Gom 


ſaying that the mortgagor had no eſtate, 4 


ibid. 16. 


Or other — poſſeſſing lands mortgage 4 5 


alter pay ment, is a truſtee for the mortga- 
gor, ibid. 124. | 


Before forfeiture, his eſtate, 231d. 204. 
May enter into poſſeſſion immediately, ibid. 
— unleſs agreement to the contrary, 
ibid. 184, 
Is entitled to the rents and Fele; from che 
execution of the . 82> 
May diſtrain for the rents and profits, with- 
out firſt Umm an * 10d. 20 55 : 
209. 
May recover them again from revant, if he 5 
Pay ere . were ibid. 208. . 


L 4 


6 


Of che whole of a Kafcheld term, not liable 
to covenants before Pon, raken, ibid. 
209, 217. 

Not fo, on unconditional aMgriments, vol. i 
ee 

Joining mortgagor in making a leaſe, 108 co- 

venants entered into with mortgagor only, 


Vide Leaſe-Covenant, 


Before forecloſure, can do no act of Ownor- 
— ſhip, ibid. 220, 221. 
Cannot make leaſes, ibid. 221, 222 
Cannot injure the eſtate, or commit waſte, 
_ "ibid. 222, 223. 
Exception „ where che ſecurity is ; defective 
. 4 
Entitled to expences for neceſſary repairs, 
ibid. 224. | 4 
May fill up lives on leaſcholds for lives, and 
add the expence to principal, z#id. 
5 Cannot compel the mortgagor to fill up lives 
_ _ dropped, ibid. 224, 
Shall have the benefit of a term aſſigned to 
attend the inheritance, or held in ba, tor 
mortgagor, ibid. : 
Shall, if the title be dee at the time of 
the mortgage, and afterwards, made good, 
| be entitled, in i co the benefit of it, 
ibid. 225. 15 
| Not entitled to a new term granted in 
premiſes on expiration of an old one abſo- 
lutely, but it will belong to mortgage. 
on redemption, e 
Not obliged to lay out mat except for 
neceſſary repairs, ibid. 
Cannot oblige the mortgagor to orefent his 


S 
namince to an advowlon, ibid. 226, 228. 


* 


t ) 


But if mortgagee preſent, and fix months 
1 elapſe, it is good, vol. i, 228. : 


Should, in ſuch caſe, pray a ſale, ibid. . 
Takes the eſtate as mortgagor had it, conſe= 
quently ſubject to all ne, ibid. 228, 
1 

In what caſes he muſt ſee to the application 
of the money, . 


vide Exec utor, 


Muſt bt to the application, if mort- 
— gage made under a decree and direction 
fale or mortgage to raiſe money for 
payment of debts, ibid. 230, 232. 
So, under a deviſe to ſell for payment of 
_ ſpecific debts in a ſchedule, ibid. 233. 
And in ſuch caſe the mortgagee ſhould 
take aſſignments of debts from the * 
ditors, ibid. 
30, if advanced by a mortgagee, under | 
an act of parliament, the mortgagee 

- muſt ſee to the * of it, ibid. 
„ 75 
; Contre, where a truſt or deviſe. is made for 
payment of debts in general, 236, 237. 


vide Purchalor, Heir at Law, 
Title- Deeds, 


May interfere in any ſuits reſpecting the 
eſtate mortgaged, without being guilty of 
maintenance, bid, 245. 
Not compellable to ſurrender up an old leaſe ; 
for lives, i in order to a renewal, Ccomtra of 


4 15 


a chattel-leaſe, if a longer tern for. years 
were to be granted, vol. i, 246, 247. 
Having a bond and a mortgage for the ſame 
debt, may purſue his remecjes Wap both 
at once, ibid. 247. 
n how | to 6 re-COnVeſs | 


_ Vide Infant; 2 
Being ideot, or lunatic, how to re-convey; 
vide Weot, Lunatic; 


* . within 27 Eliz. c. 4 ibid. 252. 
In poſſeſſion, cannot bar — by fine 
and non- claim, ibid. 283. 

Dr by recovery, ibid. 

In pes _ gain a | ſettlement, wid. 
| QFY:- 

201, Producing bond or mortgage is, prima facie; 

good evidence of a debt, but if there be 

ſuſpicion of fraud, actual payment muſt 

be proved, ibid. 253, 254. 

Not entitled to ſit in parliament by virtue of 
mortgaged premiſes, unleſs in poſſeſſion 
ſeven years before election, ibid. 254. 

Shall have coſts incurred in ſupporting his 

bill, id. 300, 3. 

In n poſſeſſion, not obliged to quit the premiſes 
to purchaſer until paid his debt, 747d. 303. 
Having poſſeſſion taken from him by mort- 

 8agor by fraud, ſhall have it reſtored, be- 

3 redemption, —_—_ =. 

TP money firſt, upon a particular tene- 


"means: and, afterwards, a farther ſum upon 
OM Tb - Another 


7 1 
* 
4; & . A 


 anviher Rory not liable. to redemptions 
- unleſs both debts diſcharged, vol. i, 303. 


ro one of the eſtates; ibid. 


Contra, if he claims as a purchaſor and not 


as heir, ibid. 304. 
Having two eſtates mortgaged to him, will 


be edel, in a court of equity, to take 


his ſatisfaction out of one only, in favour 
of a ſecond mortgagee of one of the 


eſtates without notice, ibid. 304, 305. 
Is a mere truſtee for the mortgagor, after 


debt paid, and, therefore, pending the 
mortgage can give no beneficial eſtate, 
not liable to the covenant for redemption, 


id, . 255 
| Vide Guardian, 


Shall hold the lands againſt mortgagor, until | 
= all debts due to him, as well upon 


ond as upon mortgage, ibid. 308, 309. 


of mortgagor, ibid. 


And ſo as againſt executor of mortgagee, ; 


ibid. 310, 311. 


U 


311. 


Sh, | main ce ee 1. 8 
Deviſing—Deviſee ſhall have the ſame pri- 8 


5 vilege, . 
Shall be paid both debts as 3 the mort- 


gagor, Sc. although the one debt be ori- 
_ ginal, the other by aſſignment, ibid. 312. 
Or the bond. debt firſt, and ne laſt, 


"0 


; iid, 313 9 


Same law as to heir, after diſputing the title 


5 And the law is the ſame, as againſt the heir 5 


Contra, as to aſſignee of executor, ibid. 
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« Shall have intereſt on bond, though beyond 


Loſes this 3 dy countenancing fraud, 


it part paid, 204 then more money on de. 


Shall not couple other debts with that by 


erer "witneſſing Seni of < bſequent 
 Puiſne, ſhall not be deprived of a prior judg- 


= M ompellable to re- aſſign his ſecurities, &t. 


a Joi nt mortgagees ſhall have ſeveral intereſts 
1 in che money advanced, vol. i, 27. 


0 


penalty, vol. i, 313. 


ibid. 
Pak W of this kind, ibid. us, 


36. . 


fective ſecurity, will be entitled to both 
ſums before redemption, ibid. 315, 


mortgage, againſt ſubſequent nue, 
$058; TIS. 
Or creditors under a deed of truſt, ibid. 
.. 


mortgages, and knowing the contents, 
without giving him notice, will be poſt- 
2 in equity, ibid. 368, 374. 

„ denying his claim, on application of 
one intending to advance a N will loſe 


his priority, ibid. 374, 375. 


ment got in by a fraudulent releaſe of it, 
„ 
Joining mortgagor in Gale of ER . no- 
tice of a ſubſequent mortgage, the money 
received by either, ſhall fink the mort- 
gage, ibid. Fil. 


on payment of principal, intereſt, and 
coſts, by 7 Geo, 2, c. 20. ibid. 200, 208. 
Exception, if any diſpute reſpecting title, | 
or quantum due, ibid. 


MA 


e e eee 
88 if he denies notice, ol any 
_ intervening claim, vol; i, 306. 


Not obliged to produce deeds, even er a 
decree of forecloſure ni, but muſt give a 


copy of the niortgage-deed, at the mort- 


gagor' S charge, il. 508. e 


| Contra, if the a conſents W a 
| ſale, bid. 508. | 


— in the 9 0 caſe; he court; it 3 
ſhould feem, would enlarge the time to 


redeem on refuſal, ibid. 5 . 


Aſter notice of a ſubſequent. mortgage, | 


joining in a ſale, the money received 
hall fink the mortgage, ibid. com. 


In poſſeſſion, not obliged to lay out money, 
except to keep the eſtate in Oy 


repair, vol. n, 241. 


Refuſing to receive his money on render 


alter orfeiture, will loſe his intereſt, 
_ Vide Tendez, 


Not ER any thing, upon the account, 8 
ber managing the eſtate of mortgagor, ih, $i 


"fy, 


Unleſs he employ. a {kilful bailiff, in 
which caſe the mortgagee will be al- 


lowed what was paid him, ibid. 


Nor will an agreement for ſuch allowance 5 


to mortgagee alter the caſe, ibid. 272. 


Aging over the mortgaged premiſes to 
an inſolvent perſon, will be bound to 


account for the profits, iid. 


Rig WER DEE Ie 


TIDE 


W 


0 Permitting 1 to make py of hi 


= May not permit the tenant of the mortgaged 
a be made a party to a bill of redemption, 
Having been put by the mortgagor to N 
On account, taken after a mortgagor has 


5 * proceed by ejectment and betln. 


4 450 3 


; Not ciliged: to account according to he 


Wh bra of the lands, but according to 
what is received, vol. i, 272, 273. 
What conſidered as a proof of the value, 
ibid. 273. 
\. Unleſs he enter, and thereby keep other 
creditors out, in which caſe, he muſt 
account for all that he might have received, 
as well as for what he a did receive, 
ibid. 


incumbrance to keep out other creditors, 
will be charged on account, for all. pro- 
fits he might have received from the time 
ſuch creditors would otherwiſe have had 
remedy, ibid. 274, 275. 


2 to make uſe of the mortgage, to 
cover himſelf from legal procels, taken 
out by the mortgagor, ibid. 275. 


although he hath aſſigned over his mort. 
gage, ibid. 276. 


expence to defend himſelf againſt an en- 

deavour of the mortgagee to overthrow 
his ſecurity, allowed all expences, upon 
a account, before redemption, ibid. 288. 


= endeavoured to defeat his ſecurity, ſhalt 
be allowed, in equity, all that he has ex. 
OP ibid. 280. 


at the ſame * 701d, 286. 9 


£ 461 ) 


Bot there may be exceptions BN. this rule | 


vol. i, 286. 


I perſonal fund deficient in payment, and | 
mortgagor dead, (Pay. e a ſale, ib d. 


"Whig * hb, 
Vide Account, Diſenn, Leaſe, 


4 ; # 2 S . 5 * 7 


Portgagoz. 


What | per FRG may aſſume chat charadter 


vol. 1, 68, 72. 


Vide + Cenant in Call, Truftees, 
Executors. 


How N in the premiſes mortgaged, 


ibid. 184. 


What eſtate he has, vader an agreement to 
retain poſſeſſion, until failure of the con 


dition, ibid. 185, 197. 


Under fuch an agreement, how far diſtin- 


guiſbable from a tenant at will ibid. 18 5 
186. 


Under 4 an agreement, may be conſi- 5 


 dered as receiving the rents to AY: _ 
intereſt, ibid. 189, 190. 
How affected by an aflignment of a mort- 


gage: term by the mortg aS e. ibid. 194. 


195 199 
Receiving profits, under a mortgage by 


owner of a power to pay portions out of 
the profits, ſuch profits mult be accounted 
for, as having gone towards ant of 
0 rtions ibid. 1 15 
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Le a) 


et loch a an agreement, cannot under] let, 
. but, ſubject to eviction by the mortgagee, 

ibid. 186, 192, 
E when mortgagee encourages 
the uncer-etſee to en ne Ts, 


6X - ME 
Vide Emblements, 


Will be bound by his leaſe, made during the 
mortgage, ibid. 194. 

Enjoined from committing waſte, ibid. 197 

Not Ke ee to n his „ 
title, ibid. 1 

Tenant in ul, by recovery, vil let in al 

precedent incumbrances, ibid. 197, 198. 

In poſſeſſion, cannot bar the mortgagee, " 
fine and non-claim, ibid. _ 

— gains a ſerclement, hid. 

- _ Exception 199. 

1. -, may vote at election for mem- 

5 ber of parliament, ibid. 281, 202, 

; On payment of intereſt, principle, and coſts 
relieved from bill filed, or cjeEment by 
ſtatute 7 Geo. 2, c. 20, ibid. 200. 
May. maintain an action on covenants in 


leaſe, by him and his ne made 


by him only, ibid. 220. 
Has the intereſt in the land, gua land; in bim 
. 
Diſputing the title of the mortgagee, ſhall 
not redeem, but upon terms, ibid. 300 
| Shall, -in the laſt caſe, oy. the mortgagee al 
0 Colts, ibid. 
E coſts of foing out adrniniſtracio n 
the en court, ibid. 304. | 


May 


„ 


C 


4 453 ) 


May, in ſome caſes, redeem before; the oy 
appointed, ibid. 301, 33. 

How affected by aſſignment, ibid; 30g. 1 

Muſt redeem a1 the eſtates roorgnged, or 
none, ibid. 303, 34. 


-£ 
S — 
x 
py 


Vis Leaſe, Mortgage, Portgagee | 
TA n 1 of." 


| Vortmain Att, 


Gen. * extends o mortgages of land, | 
s. 
e ibid. 168, 60. 


Negligence. 


E very man is deemed to have knowledge gf | 
his own title-deeds, and if for want there- 

of, he leads another into an error, the 
Court of Chancery will relieve 2800 the 
8 of negligence, vol. i, 369. 370 


| Vide Notice, * 


"Notes of pany, 


conßdered as agreements for a mortgage, 
vol. Þ 7285 aq 6. e i 


- Notice, 323 


Muft, on 1 of a purchaſe, or marriage | 
ſettlement, be denied, 1 22 not 
IA by the bill, vol. i. 499" 


— ů — — — £ 
A 


—— —— — 


( 


s beſt denied, both by plea and anſwer, is. 
Muſt be poſitively, not evaſively denied, ib. 


In general, is not required to be denied, but 
at the time of purchaſe, ibid. 


; Before the execution of the conveyance, will 


bind the purchaſor, ibid. 4 


Charged, by ſpecific facts, they muſt. be 


ſpecifically denied, ibid. 459. 


Denied by: an anſwer, and proved by one 


witneſs only, is not admiſſible, ibid. 
Exceptions to this rule, ibid. 459, 460. 


On plea of purchaſe, for valuable conſidera. 


tion, without notice—the Ferrum ſum 
need not be alledged, ibid. 46. 

Is of two kinds, ibid. 462. 

Actual, is, when a man is party to a deed, | 
or has notice thereof Fe on him, id. 
462. 

But muſt be Wonddd upon ſomething fob. 
ſtantial, ibid. 

Implied, or preſumptive, is a concluſion of 
law from facts, ibid. 463. $79 

Preſumed | in a ſteward" of a manor, of what 
is entered in the court rolls, _ his 
time, ibid. 


— — . ina purchaſpr, of all facts con- 


tained in N neceſſary to his title, ibid, 
4655 464. 


— , in a ſubſequent chlor, bf the 


contents of a deed or will, if he muk 
dClaim under it, id. 464. 
Exception, in the Caſe of a dormant rl, 


ibid, 465. 


Where the Es was proved not to 
know the effect of uin 5 in a a decd 


02 


wid. 


C 


tor, vol. i, 468, 469... 

Unleſs fraud, ibid. 470, %. 

Preſumed, in purchaſor from an executor of 

ſpecific ſum, deviſed out of ſpecific pro- 
perty, ibid. 

— — of the contents of A Jad 85 in 
cumbrance, delivered to a Verchen eeng 
title-deeds, 1. . 
he it is at the . 8 hazard, whos 


whence. incumbrances mee be implied, 
prior incumbrance was only proved to be 


owner, ibid. 476; but 


not paid, ibid. 478. 


notice to himſelf, ibid. 480. 


client affected ich notice of MERE" ibid. 
0 91 64 


Aan under a will rom an execu- 80 


anne the decd 2 een ar nat, ibid. 


* F RIP t in a 3 an 


hid. 474, 476. 8 . 
Nat preſumed as 7h a deed for . a. 


in the hands of a family, and the ſettle- 
ment made upon them was, n an apparent - 


"4 W hataves! is ſufficient; to, put the party 
charged with notice upon enquiry, 
amounts to notice in equity, ibid. 477. 

A W by which title deduced from ven- 

dor, not notice that purchaſe- money * 


Preſumeq, fim a deed being in the hands of 
any perſon, puts the ozs upon them of 
_ proving: when it came there, ib. 478, 479. 
To a man's ſerivener, agent, or enen, is 


. country attorney acts by agent, yet 
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( 436 ) 
- Though the ſame perſon be ee, both 
. parties, vol. i, 482, 485. 1 
e one purchaſing for another pen withdur 
* ſo to do, is notice to that perſon, 
if he afterwards approve __ POE, 
ibid. 485, 486. 

T0 the agent, muſt be at the time of the 
tranſaction, or it will not affect che Prin- 
FCipal, ibid. 486, 488. 

5 To one agent, Who Mad "at the bo 
neſs taken from him, is notice to another, 
into whoſe hands the buſineſs! is put, #hig. 

488, 489. 

But agent or attorney e any de- 

fect he is aware of, becomes himſelf 
' reſponſible to his client for the conſe. 
| + © quences, ibid. 490, 414. 
To mortgagee, binds his aſſignee, tid. 492. 
So, of mortgagee's confeſſion of” notice in 
his anſwer, ibi. 
of a truſt to a mortgagee ſubſequent, and I 
then a ſecond mortgage to one having 
notice of the firſt mortgage but not of the 
antecedent truſt, the ſeeond mortgagee 

muſt take, ute to that truſt, ibid. 49%, 
-. +: 

Of Nat act of bankruptcy, with not ; be pre- 
ſumed againit a purchaſor, ibid. 493, 494. 
of a judgment at law, though of record, 
not preſumed, but there muſt be expreſs 
Proof to affect a Purchaſor dere . tid. 
Expreſs of a chene how to be under- 
1 ibid, 497» m5. e £ 43 
Not 


1 457 5 


N ot prefurned, of an incumbrance from 2 
county regiſter, ibid. 498, 499. 

Of the matter of a. decree, not implied, 

from the circumſtance of the exiſtence of 
the decree only, after the ſuit ended, 


ibid. _— 4 
| Vide Regiſtez,- * 


4 elle t to B, Addis has notice of an incum- 
brance on the eſtate ſold; B ſells to C, 
4 who has no notice, and he to D, who has 


notice, this revives not the firſt notice to 


"Bj ibid. og, 511. 


If a mortgagee join a mend in a „ le, D 
after notice of a ſubſequent mortgage, the 
money received ſhall go in abatement of 


the mortgagee's demand, ibid. 5 11. 


On a plea of purchaſe for a valuable cons 


deration without notice, the ſum paid 
need not be ſtated, ibid. 461. 


| A purchaſor for a valuable conſideration 
preferred to a volunteer, though the 
former have actual notice, ibid. 511. 
; But ſuch voluntary conveyance may be 
made good by ſubſequent conſideration, | 


nid. 512, 513. 


And the adequacy of ſuch conſideration . 
will not be rigidly a ibid. 


513, 514. 


Vide x Tacking, Witneſs, Regitering, 5 
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«3 hand Papi oo aps. 
Making a mortgage, next Protea heir 
058 pedeery! it vol. i, 2 59. e rey 


Parliament. 


Mortgagor, in poſſeſſion, may vote for a 
member of parliament, vol. 1, 20, 202, 
Mortgagee, in poſſeſſion, ſeven years before | 

election, is . on „chi e. 


We SH. 


aral Evidence. ..... 8 
Vue Evipence, 


Parties, 


3 Who are ener to be made . on bill ta 
3 redeem, vol. i; 337. 343. 3.1735 


Payment, 
: How to 5 bes made on mortgages, 


vide Portgages, Judgments, Tack ; 
| ing, Notice, Perſonal Eſtate, : 
5 Beal Eſtate, 10 7 


- Perſon al Estate, 


5 Shall! be ants by the executor, to redeem 
mortgages for the benefit of the heir, vol. 

. 5 5 8 5 
oe e 


"OY 5 
But a baperislty creditor may ſue riches, | 
heir or executor, vol. ii, 107. 
Shall be ſo applied, for the benefit of an hæres 
fattus, as well as an Peres n ibid. 107, 
109. 


: Shall be ſo applied, although it leſſen 1. 


cuſtomary ſhare 1 in the province of Tor 
nin died, 


Same law as to the cuſtom of London iid. 


| . abi 
——, although the ſevrity be in the 
nature of a Welſb mortgage, ibid. 110; 


But the anceſtor, as againſt his heir, but 


not as againſt his creditors, may exempt 


his perſonal. eſtate, and throw his debrs 


upon his real eſtate, ibid. 110, 111. 
Method of ſubſtituting the real eſtate in 
the place of the perſonal, for the above 
urpoſe, ibid. 111, 112 


Whether falling upon an executor, virtute | 


_ officii, or by bequeſt, ſhall be applied to ex- 
oOnerate the real of debts, ibid. 112, 113. 


Shall be fo applied, although, Fredy 


younger children left deſtitute, ibid. 


| T hough expreſs/y given to the executor, x 
- "ſhall be ſo applied, unleſs ſomething done 
to ſhow that he is Tyyant Pr tale; as a 


legatee, ibid. 
_ Farther inſtances, ibid. 114; 


"OI of a /egatee being = Ay exe 
cautor, in the ſame ſentence in which 


legacy given, or e contra, ibid. 114, 117. 


ne modes by which a man may ſubject 
iis To elite to e an of both 


VV 


+» 


By creation of a term to pay debts, ibid. 


N By charge in equity, idid. 119, 122, 123. 
By direCting a ſale, %. 119, 120. 
e Bur none of theſe modes will exempt the 


3; L Inſtances, ibid. 119; WEEN 5 
Farther eee on chis head, i iid. 123, 


Diſtinction between: N a man n only 


The principle which governs in theſe caſes, : 


| Inſtances: where 8 exempted 


* — exempted 


Both funds, real and perſonal, 2 "98 


one perſon, and the real eſtate charged 
. * debts, and the conſequence of 


+, 9 
ſpecialty and ſimple. contract debts, 


vol. ii, 1317s 9, 


119, 121, | 


_ perſonal eſtate, unleſs there be expreſs 
negative words, or a manifeſt intent, 
from being ny in = aa W 


128. 


executor, and making him both exe- 5 
cutor and legatee, ibid. 127. 5 


is, © that the teſtator's- intent mut i 
2 govern the conſtruction of his will- 
but! it muſt be manifeſted by dba, 
Plain (4. e. ) expreſs: words, or manifeſt | 
intent, #hid. 129. 


by expreſs words, "hide 132, 134. 


or not, hm. the gener frame. and 
ſcope of the will, 101d. 135, 176*, 


given to che ſame perſon, furniſhes 
ground to preſume. againſt ſuch 855 
tion, ibid. 136, 140. 

But if the vboie perſonal eſtate given to 


* 


6 6 
"901 i lying the former in exoneration of 
| the latter, will totally defeat the legacy, 
i warrants a preſumption” that the 
former was intended to be exempted, 
Vol. ii, 141, 142. 

Several: caſes, ſcemingly in oppoſition, 
reconciled on the Rd of the diſtinc- 
tion between a diſpoſition of the whole 
perſonal eſtate, and a reſidue of 1 it only, 

5 191d. 142, 147. : 

This diſtinction between a diſpoſition of 
the whole, and of a reſidue of the per- 
ſonal eſtate, ſeem to prevail though a wife, 

who is favoured in chancery, be in- 
tereſted, ibid. 146, 147. - 
But the circumſtance of a wife or child 
being intereſted, has its weight in caſes 

of this ſort, and induces a ſtrong bias in 
favour of the conſtruction moſt advan- 
tageous to perſons in ſo near a relation- 

EO di ibid. 147, 149. 

135 Or any part of it given as a \ſperifc legacy, 
mall not exonerate the real eſtate in favour 

of the heir, ibid. 149, 150. 

Money may be e deviſed, 53 ibid. 
— 
*Method of gots it, ibid. 151, x6: 

45 Given by way of reſidue, yet fo as to partake 
of the nature of a ſpecific bequeſt, would, 


it is preſumed, be exempt from —_ itid, 

"PRES. 

_— where reſidue is not arab to debts, 
but is uſed in a peculiar ſenſe, and in 
immediate reference to a preceding 

diſtinct diſpoſition, id. 157, 158. 8 985 


2 as J. 


Other ea and examples in rela- 
tion to this doctrine, vol. ii, 159, 165. 
A condition, though void, annexed to a le. 
gacy, mak in "g it payable our of land, 
hen e to ſhow an intent to exempt 
he perſonal eſtate, ibid. 03s 167. 
radi, ibid. 167, 168. 
This rule as to the exoneration of the real 
eſtate is not applicable where it is to be 
fold cut and oui, ibid. 169, 173. 
Shall exonerate real, though deviſed ſubject 
to incumbrances, if there be other ground 
to infer that the perſonal eſtate was not 


meant to be exeinpted, ibid. 173, „ 
1 to marſhalling aſſets as between real 


eſtates, 


% 


Vide Real e Eftate. 


Not liable to exonerate a real eſtate purchaſed 
with an incumbrance Tun, ibid. 188, 

190. 

N If n mortgage - money, not properly the 
debt of the mortgaged eſtate, it ſhall 
bear its own burden, though owner 

provides ſpecifically for payment of his 

725 1 * ibid. 190, 194. 

T Rough owner mortgages an eſtate of his 

oon as an ulterior Penig . 1945 

WD 1995. 1 
1 Or Grin it by a perſonal covenant, tid 
© 096» 197 - 125 

Vide Diſtinction, id. 356. =; 

So, if money raiſed by virtue Ie 2 power 
to charge an eſtate, the eſtate ſhall bear 


the buen, id, 2975 199. 
Principle 


« 1 y 
Principle on which:equity procteds in the 
above-mentioned caſes, vol. ii, 199, 208. 
But a ſtranger to an incumbrance may 
make his own eſtate a primary fund for 
the payment of it; and whether he has 
done ſo or not, is a fact on all the cir- 
: cumſtances of the caſe, vol. ii, 203, 
204. 
Inſtances of this nature, ibid. 204, 210. 


Vide Parol E Evidence, et 


Shall be — 1 to wake good a purchaſe 
contracted for, in exoneration of” the real, 
ibid. 358, 386. 
Au ſhall diſcharge a mortgage on ſuch 
eſtate contracted for, if agreed to be 
paid ol, RET; 7. 50h, | ' 


xN ide ic Honey, Powez, Bond Debt. 


Perſonal Things, - 25 


5 And ts cights therein, may be eee 
in various modes, according as they are 
| circurnſtanced in, int of locality, vol. TY 


Ht B ' Vide Poſſeſſion, 


a Fixed. to ks freetiold, confidered at 1 as 
Hart of 1 it, v whillt | in that Rate, ibid. 435 4 44. 


* Perſons attaine, 


Cds be. mortgagors of land, Fore 1 63. 3 255 
May be m nortsssess of land, vol. 5 8 
1 But 


7 . oy 
bot cannot hold the land, for. the Kitig 
entitled, vol. l, e e as 


Peron Watte 


May b be mortgagees of land, vol. i, 12r, 
But the — will be entitled, ibid. . 


Portions, Tots 
Vide e Pole, Truſtees. | 


Mop: be raiſed by mortgage, ener they 
become payable, for from that time they 
bear intereſt, vol. i, 79. 
nh Carry intereſt, in reſpect of forbearance of 
payment, ibid. 
Are preſumed to be intended to be raiſed, | 
when the receipt of them will be molt 
| beneficial to thoſe for whom they are pro- 
_ vided, unleſs the! OT} . id 
84. 86, 88. * | 


| Vide cha Terms, 
Veverſionary Terms. 


| Payable at twenty one, veſt in Adden 
attaining that age, and become tranſ- 
ferrable to their N * 
e 
vide Mortgage, Executoz, Adminic 
tratoz, Devile, Devile ſpecific, | 
"Legacy, Real Ettate, Lands. 3 


Plea, 


„„ 4 00 F 
1.0 5-1-5 iy 
- Vide Forecloſure.” —_— 
Perſunal Repreſentatives = „ 
as mortgagee, entitled to money had on mort⸗ e . ik 
gage, N PIO or * vol. 15 0 = 
Polens Fratris, 8 0 1. 
May be of an equity of een, vol. * „„ * ; EL 
ba e eee es ified: i . 1 


Polktnon, 


Retained er an ebſolute and unguali 2 

+ alienation, is fraudulent, vol. i, 18. 

Of the thing mortgaged neceſſary to ſave a 
aà mortgagee from being liable to imputed 
fraud, 101d. 18, 66. 18 

Varies in its degree, 3 to che nature, 
ſtate, and condition of Wie in mortgage, 
Mid. , 
In this reſpect real things differ eſſentially 

from perſonal things when preſent,occu- 
pation being no proof of property in the 
former, but the ſtrongeſt evidence of it „ 
prima facie in the latter, ibid. 8 22, . 

Retained, no badge of fraud in a mortgage of 35 1 
land, contra of perſonal things beg, ibid. 
23, 25. 

of e jointenant of goods mort- 
ged before 1 is not ſuch a poſ- 

Vor. * H A. - ſeſſion, 


7: at 


ſeſſion as will  repel.the inference of fraud, 

Vol. 1. 257 26 arne + PU +3} &* 

So iff mortgage made to a. "third perſon, 
ibid. 25. 

By actual delivery ſuppl ied where perſonal 
things not preſent,” by the ſubſtitution of 
other circumſtances in lieu of a delivery 

F of the thing itſelf, ibid. 27. | 

Mut be given by the vendor of perſonal 
- things preſent to the vendee, whether abſo- 
lute or conditional, to be clear of the im- 

utation of fraud, ibid. 

0 perſonal things in action, which are rights 
merely, may be given by the deliyery of 
documents evincing che exiſtence of the 
right, ibid. 27 * 


© Vide Bond; 


Of 3 3 in a remote fituation, 

may alſo be delivered, by delivering over 

the means of reducing them i into polleſſion, 
ibid. 29, 

As of goods at ſea, by delivering of the bl 
Fe ee ibid. 


vide Bill ot Labing. . | 


of 18 in a * = delivery of the 
key, ibid. 33. 

Aſter ſale or mortgage, no badge of Grol 
if, in the nature of the tranſaction, no de- 
livery can or is intended to de 0 
JC 
Inſtances of this kind, id, 3 3, e. LA 

e 


T 


tw) 


The intention as to retaining or 28 
with the e is matter — endende, 
pol. 1 36, 43. ore 

of 212 afterwards becoming ns 


Vide Bankrupt. 


hid. 55, 58. 
— es, 


19. 


Poſthumous Son; 
Whether he ſhall diveſt mortgaged eſtaed 


_ Cloſure, * i 28 2. 
Pobe: 


rence, vol. i, 69, 70. 


power to mortgage, ibid. 70. 


d To charge an eſtate with any ſum not ex- 
le- ceeding a ſpecific ſum, implies power to 
ae morigies ibid. 83. 


ecution ſo to be, or the res geſtæ furniſh a 


Hh 2 y 1 intended 


of tile deeds left f in vendor or morgan 155 
vendee or mortgagee, whether it will 
make a 270 or ee fraudulent, ; 


May, be. the e of a boese ths, = 


redeemed by a daughter, to * a fore- * 


70 mortgage, may be expres or by infe- | 


To ſell for payment of portions, &c, implies 


Will not be confidered as ; exerciſed i in a mort- 
gage, unleſs ſtated on the inſtrument of ex- 


* inference, that the mortgage was 


( 


tink to * 3 in oa of the 
power, Vel. i. 83, 84. 5 
To ſell, veſted in mortgagee, 5 be di- 
N rectly executed, or 'a conveyance by him 
will ſtill be ONS. to redemption, ibid. 
ae 
Reſerved to a perſon graeraly, to charge an 
eſtate with a ſum of money, for ſuch uſes 
and purpoſes as he ſhall appoint, makes it 
to that extent the appointer's ; and though 
appointed, it ſhall nevertheleſs be * 
to debts, vol. ii, 358, 360. 
To raiſe money by mortgage, exceeded in 
the execution, no relief in equity will be 
given to the mortgagee againſt a purcha- 
ſor for a valuable contideration, ibid. 360, 


- Preemption, - 


Sti Ak in favour” of mortgagee, will be 
4 valid, vol. l, 8 141. 


Priority iddmvrances; 


Vide cat, Intumbrances, Fraud, 
Vorigagee. N 


Profits, 


of land, ben kel is inclode every means, 
whereby and may produce profit, con- 
ſequently to include a profit by ſale, mort- 
2055 &c. Ant nat W annual profits, 
vol. i, 7 e's 72 ME: . 
ee  Provil 


1 * 
; Bronte for Kevenption; 1. 


Limit 
lis heir, yet heir fall redeem, yol. bb 129, 
1111 
80 where to him, and the hehe hats ot his 


131, 132. 


mortgagor, 151d. 132, 1 8880 
Vice exception, ibid. 145, 147. | 


* Defeazable * 


- Purchaſoz, - 4 
Of lands, kool or conveyed to pay debts, 


i not concerned as to whether there is a 
: WH  fofficiency of perſonal eſtate, without ſale 


of the lands, vol. i, 247. 


3 Contra, if the lands not to be ſold, if * 
diebts can be raiſed out wo the Perſonal 


aſſets, ibid, 277, 238. 
doth attach his claim by exhibiting, a bill, 
ſuch caſe ibid. 238. 


1 Vide Dei2 at Law, = 
4 A mortgagee is a purchaſor within 27 Ela. 
r-. 4. d. 262. 1785 

214 Hoy affected by notice, 

iſo _ Vide Notice, Cacking. 2 

; 1 Pur 


N agreement, Cotiditional Convey 


— 


to mortgagee only, and not to 


1 body, and he died without iſſue, ibid. 
86 whete” to redeem during whe! the 


1 Or if the heir at law, in the nder caſe, 


for then a purchaſor acts at his peril in 
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Reg” ec IS; 


% 1 
aui] 1 - "Purchaſes; - if led F ; 


n diſtinguiſhed from. mortg 
zs to the right r e * en 


1766, 328. 


- Real Eſtate, 


8 at common law 8 execution 
For a perſonal duty, vol. 11, 101. 
Exception in the caſe of the King 8 3572 
1 
Or where bound in reſpect af the bein = 
expreſsly within the contract, ibid. 102. 
Whence this exemption aroſe, ibid. -102, 
„ 
* But where heir expreſßly bound, the aftion 
of debt lay againſt him, and on Jjudg- 
ment, a ſpecial writ iſſued to deliver all 
the * deſcended 1 in exe FUYOPs, * 


05. 
| Vide Heſs. 


Pefſcended, tall exonerate a real eſtate « en- 
cumbered in favour ot a deviſce, ibid. 173, 
5 

Although there be a general char ge for 
payment of debts, ibid. 176, 177. 

Such charge makes no difference,as between 
the heir and deviſee, but only improves 
the condition of the creditors, ibid. 177, 

300; 
Contra, if the eſtate deviſed be F Decifically 
EE then it ſhall be 6rftliable, z 180. 


en in exanergtion of the heir, ibid. 18. 
os hels 


ca) 
Theſe are | nu of intention, 


yol. 1, 182, 188, 


„ Oral rule as to ordering real aſſets; to 
be deduced from che caſes, ibid. 18 8. 


Purchaſed with an incumbranee thereon, 


Vide de Perſongl Eſtate, 
- Recovery, 


Suffered by: a mortgagor, tenant in n tail, len 
in all preceding incumbrances, vol. i, 197. 


by a mortgagee in e not 


bar the ane, ibid. 2 253. 


 Recognizance, 


Purchaſed 3 in, will be no protection to a ſub. 
ſequent incumbrancer, unleſs inrolled, 


vol. i, 413, 414. 


Cannot he tacked to a mortgage, thereby te to 


benefit the cognizee, by Funes out dine 
incumbrances. . $2: 42 8 


'Rettozy, | 


May be neee vol. p 19. 


- Receive, 


Li, Kings down intereſt of mortgage, when 


N 1 „ 27 2. 


n : 1 . IR ; 


TT 7 
- \Recoveryg' os, 


Suffered * a mortgagor, tenant in tall; lets! in 
all ee e r ja 1 197, 


4721 
. A $ 


nedemp 1 n 


Beuiry * 
What it! is, vol. i, 256. 
Ils the fee ſimple of che W id. 0; 268, 
Wall deſcend may be granted, deviſed, in- 
_ tailed, KN 
| Is a good conſi ation to maintain an 
__ afllumplit, % . 
ls inſeparably incident to a mortgage, ibid, 
. 
Cannot be Neben by any agreement, ibid. 
5 1 incident to a mortgage, whether the 
power of redemption be contained in the 
ſame deed, or in a diſtinet e ibid. 
132, 133. | 
Cannot be reſtrited to a a particular period of 
time, ibid. 133, 136. 5 
1 and criticiſins, 


Vide Agreements, f 
| Ofa a rent charge, 


vide Rent-Charge, Contingent Right | 
ef Rivemption., 


I And agreement for reepurchaſe diſtinguiſhed, 
.-— 0 re in Point of time, ibid, 
6 1475 f. bt Ta 


To whom it e _ I, 257. | 
Belongs to all perſons claiming an intereſt un- 
der the mortgagor, ibid. | f 
A amere volunteer, ibid. 5 

— aſſignees of a bankrupt, ibid. 2 280 
——— to tenant of morTgagors ibid. 2 58. 
—' — aſſignee, ibid. 


——.— Proteſtant heir, if mortgage made 


by Popiſh heir, 7434,” 259. 
cuſtomary heir, ibid. 
| en of 
- "_ 

Veſted i in tenant in tall, may be deviſed by 
him for payment of debts, "hid. 260. 


Cinnöt be deviſed before the condition bro- 


ken, ibid. 204, 


Belongs toa judgment creditor, ib. buthemuſt 


firſt ſue out a writ of execution, ibid. 264. 


——— tenant 5 elegit, ſtatute merchant, or 


_ ſtaple, ibid. 

And che law is the ſame, alchough the judg- 
ment be with ſtay of execution, ibid. 
the crown, if eſtate mortgaged de- 
volved upon it by forfeiture, ibid, 266. 
——— guardian of an infant, ibid. 

 ——— toajontreſs, ibid. 266. 


What proportion ſhe hall contribute on 


redemption, ibid. 


an huſband, as tenant by tae curtey, 5 


ibid. 267, 271. 


N there muſt be a Kill during cover- 
ture, either in tau or equity, ibid, 271, 


272. 


A prior mor rgagec, though he ſuffers i in- 
keel to run 8 ſhall not be redeemed 


HT by 


AE; id, 259, 2605 


Cary 
by a ſubſequent mortgagee, vithout be 
diſcharges! it, vol. I 272, 27 3. e 


. 14 11 
* of AK 


0 40 "Vide Receiver, #: K 


Belongs t toa 5 incumbrancer,jh. 273. 
Notwithſtanding forecloſure, ib 1d. 
Otherwiſe i it is, if it be a Ogg. without 
notice, vol. i, 273. 

Lies, againſt the King, ibid. 27 PR | 

even after a releaſe of the nauiey of 

redemption, if there be a ſecret truſt nor b 

the mortgagor, ibid. 275. 4 
| Veſted i in tenant for life, af abs; ; in 

fee, how they ſhall contribute on r. 

e ib. 279; 277. Oe 


Vide Bil quia timet, Tenant 1 tal, 


Veſted i in a daughter, N reckteln quere, 
mall a ſon born afterwards diveſt her NNE, 
Vol. i, 280, 28 1. 
Of a mortgage in fee, 3 is not aſſets at law, 
but is affers in Sy, liable to debts, ibid. 
ibid. 282, 283. = 
If releaſed by the heir at low; will be followed 
© by Chancery, in the hands of the releaſce, 
Eg 7 . 
Exception, ibid. | 
Of aterm for years, is equitable aſſets, #hid. 
e 
| Releaſed by the heir for” money; guære if the 
money be aſſets to ſatisfy a Judgment cre- 
of che ee * " 55 6.1 1 
| In 


t 47s SY} 
Ia ſee, expeRtant upon a mortgagee of a term 


for years, is aſſets at law, and will attract 
che redemption, ibid. 286. 


But it will not be decreed to be fold, to 
pay a judgment creditor; he muſt wait 


iill it falls into poſſeſſion. ibid. 
Is deviſable for payment of debts, ibid, 287. 
De viſed, diſtinction formerly as to the appli- 
cation of aſſets, on deviſe for payment of 
debts generally, and where the deviſee, for 


payment of debts, is * executor, ibid. 


287, 288. 


But now that diſtin8ion not conſidered as” 


Pues ibid. 289, 290. 


Vide Devile, 


| Lands mortgaged, and then conveyed to 
- truſtees. for payment of debts, puiſne 


mortgagees ſhall be paid before general 
creditors, ibid. 291, 292. 


of the mortgage in fee of a ak ellste, de- 


viſed by ceſtui que truſt, will be Oc, 0 


not legal aſſets, ibid. 292, 293. 8 

But though the aſſets be equitable, debts on 

5 pu ine e, ſhall be firſt Qiſcharged, 

F 

vo not liable to a Hold creditor, in the life of 
the mortgagor, 7/1d. 293. 

A poſſeſſio fratris may be of it, ibid. 


Is in general decreed only to thoſe enced b 


to the legal eſtate, ibid. 294. 


Exceptjon to the above where third ein ö 
intereſted, ibid. 295. 


Mü Courts of * Equity. 


1 2 


0 WH. 


Ts 2 right originating in a court of equity 


Vol. 1, 298. 


Is ſubſervient to che rules of a court of equity, 
ibid. iin 1s 1350; . 

Will be ee conditionally or abſolutely, 
Sony to the Juſtice of the caſe, ibi. 


view dare, andas to the terms of redewp- 


tion, ibid. 342. 


| Of a wife's leaſehold mortgaged by the 2 


band, N to him, vol. u, 57. 


Vide Portpagoz, 


1 a mortgage be. firſt inte upon the eſtate 
of greater value than the money lent, and 
then a farther ſum be lent upon an eſtate 
that is deficient, to the ſame mortgagor 
by the ſame perſon, both muſt be redeemed, 


or neither, ibid. 


So, if one ſum be upon an eſtate ich a 

| * good title, the other, upon an eſtate 
with a bad title, both muſt be redeemed 

bay the heir, or neither, ibid. 

Diſtinction if heir claim by Purchaſe, and 
not by deſcent, ibid. 304. 


Whether quiry of redemption within the 


ſtatute of limitations, 15d. 318. 


Purchaſed in by ſeveral mortgagees, vil 


inure to the mortgagees in the ſame man- 
ner as they hold che n ibid. 376, 
377 . 


Purchaſed i 


1x 5 es 


Berga in by executor, is conſidered as 
an acquiſition to the TALE W his e 
vol i, 377. . 


Vide Dortgage, Pottragee, 
"29S. rovert, Kat er 


Fee. 


MW - Regiſtering As, 
Do not eren to make the regiſter of a deed 


conſtructive notice of a meſne incum- 
brance to a prior mortgagee, to prevent 
his privilege of tacking farther ſums lent, | 
after the meſne mortgage made to his prior 
ſecurity, vol. i, 498, 500. 4 
Do not operate to give a ſu bſequent mott- 
gagee, regiſtered, lending money with aZual 
notice of a prior mortgage not regiſtered, a 
5 by virtue of his regiſter, ibid. cor. 
 Excepsion where ſuſpicion of notice only, f 
. . 
— 6 prevent the latter e acer VE 
from tacking a prior incumbrance to his 
own, thereby to cut out meſne incumbran- 
£0 ibid, 504, 506. 


Releaſe, 


bug prior j judgment, 3 in by CY 
a puiſne mortgagee, ſhall not | AN Am, 15 
vid. 375. . 


or 


71 


ot the equity of redemption, by a tenant in 
tail, is tantamount to a forecloſure of the 
© equity of redemption, vol. i, 294. 

Set aſide, as fraudulent * a an 
* * 1 


ne mannder e an; 


Cates force tenant for liſe to redeem as 


rectly, but may indirectly by purchaſing 
+ In the mortgage, vol. ii, 241. 

Then the tenant for life muſt pay one third, 

or TI. with rhe . , ibid. 


' Remainders, | 
May be mortgaged, vol. 5 I „ 


eee 
5 Equity of clini of it, after great length | 
_of tne, you 1, 153, . 


| Rents, | 
May be mortgaged vol. 1 i, 1 9. 


Rents and Profits; 


 Appropriated to payment of debts, portions, 
Ec. through the medium of truſtees, vol. l, 
> 1 wins 


me 


© ow 


aun A Miu wats adlf \C2 - 
of Ariat and agreements for Ted | 


ſes at a Peine time agreed e vol. 5 
INES 148. 
5 Vige agreements, 


- Reſidue, 


In a , will ok pond eſtate, always implies . 
After debts ang —_ 2255 ol i, 120, 
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 Reverſions, 
May be EE vol. i, 19. 


Beverſionary Terms, 


» or ſecuring portions, may be mortgaged ; 
b fold to pay them when due, vol. 15 90. 5 


And the money Sete by ſuch terms being 


due, bears intereſt, ibid. 9¹ 1. 
— ide Truftees. 


Made a ſecurity for the principal ſum due, 


chough the court refuſed to raiſe the por- 


tion on the ground of the caſe not falling 


| within the above rules, 74/4. 99, 101, 
Sold to raiſe maintenance, ibid. 11 15, 117. 


- Revocation, | 


Of a will, is not cauſed by a mortgage made 
by the deviſce at a ſubſequent period, except 


3 _ vol. 1, 1245 126. 


Exception 8 


0 4 1 


8 if” mortgage ue tothe de- 
viſee ſubſequent to che de wiſe, ibid. 27. 
oy a voluntary ſetrlement, with a power of 
-revocatjon, is not cauſed by a mortgage 


made fulſequent, except pro tanto, ibid. 125, 
Scrivener, 


Intruſted with the mortgage-deed, not the 
. bond,” may receive W oc Prineipal, 
id 285. 
May receive intereſt, on n agreement by mort- | 
gagee for that purpoſe, _ ..:. ; 
May receive intereſt- on ſuch agreement, in 
caſe mortgagee die, and if {crivener break, 
8 hal not bear Thy. = ms 


8 Sein, ; 
0 rater, what” amourts + thereto, AG i, | 
DE Voluntary, . ower oh revocation, not 
revoked by a mortgage made _— 
: 85 thereto, vol. i, 125, 126. | 
Diſiinction between a mortgage made with a 
view to a ſettlement, and a mortgage be- 
tween ſtrangers, as to reſtraining che 7 
pf redemption, vol. i, 147. 
Voluntary, void againſt a ſubſequent mort- 


gagee, though he hath; Mace of it, ibid. | 
511; vol. ii, 29. 2 


Vide Baton « et Feme, Feme covert, 
Settle 


Simple Costraß Creditow; | 
Wha entitled to . for their debts 


under a reaſt etented fof pamnent of them: 
e d MOV. + 39 


1 may 5 ve” — HS % 
conuſce, as to a farther ſum advanced, 5 
vol. i, 4b, 427+ 
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13 Eiiz. . FA vol. 1 24, 44. 
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28 3 Ann. c. 4 ibid. 291. 1 148, 
nity c. 19, ibid. 247. 


: 7 Ann. c. 20, ibid;" yore” . 
12 fun. Pap. 2, k. 16, vol, ii, 268, 
9 Anne; 25 es, F1, Leh ü, 2315s 
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4 Geo. 2, c. 10, ibid. 250. 


9 Geo, 2, c. 36, ibid. 166, 168. 
8 W 9 25 tene 21932 
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Statute of Frauds: | 


. Aa are nor conſidered as conveyances 
of lands within chat ſtatute, vol. i i 166, 


5 359. un 7 7 2 8 
A evidence, therefore, 4 miſible e repos 
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\Statutoor Fraudulent Gortgages.. 


"$1045 J/3 458 
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vice Redemption, Equit no. 
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in favour of a mortgagee, OS wo * 
Hare de bankrupt, wal. 3 94976" 
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"Vide Morgan Pottganee, 


| intervening claimants, ibid. 381, 384. 
A latter incumbrancer, 

ä * in the firſt incumbrance, 
— bringing 


1 


wes, PU 


* 
Þ. 


; are foretlofute not any, 4.4 wu, | 


| beta. of pans er Cade in equity, 


Bond-debts: to mortgages, vol. i 55 zio, 318. 


Subſequent to prior incumbrances, to ouſt. 


by mortgage, may, 


= of. * 
| biingig.nſh Kiko es 


_ intervening char 1 
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